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EXTENSION OF AUTHORITY FOR PILOT 
PROJECTS FOR CONTRACT WITH PRIVATE 
ATTORNEYS FOR DEBT COLLECTION; AND 
DEBT   COLLECTION   AMENDMENTS   ACT   OF 
1990 

THURSDAY, MAY 10, 1990 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATIVE LAW 

AND GOVERNMENTAL RELATIONS, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 10:14 a.m., in room 

2226, Rayburn House Office Building, Hon. Barney Frank (chair- 
man of the subcommittee) presiding. 

Present: Representatives Barney Frank, Dan Glickman, Tom 
Campbell, Lamar S. Smith, Chuck Douglas, and Craig T. James. 

Also present: Janet S. Potts, chief counsel; Belle Cummins, assist- 
ant counsel; Cynthia Blackston, chief clerk; and Roger T. Fleming, 
minority counsel. 

Mr. FRANK. The Subcommittee on Administrative Law and Gov- 
ernmental Relations will come to order and we will begin with our 
hearing on the question of debt collection. 

A lot of our colleagues have been very interested in this issue. 
We have already acted on it once, when this subcommittee initiat- 
ed some action a few years ago. This is both an oversight hearing 
and a hearing on two pieces of legislation that would continue and 
expand this practice. 

[The bills, H.R. 4384 and H.R. 4535, follow:] 

(i) 



lOlST CONGRESS 
2D SESSION H. R. 4384 

To extend until September 30, 1992. those provisions of section 3718 of title 31, 
United States Code, relating to contracts for collection ser\'ices. 

IN THE HOUSE OF REPRESENTATIVES 

MABCH 27, 1990 
lii. FBANK introduced the following bill; which was referred to the Committee on 

the Judiciary 

A BILL 
To extend until September 30, 1992, those provisions of section 

3718 of title 31, United States Code, relating to contracts 

for collection services. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 SECTION    1.    EXTENSION    OF    DEBT    COLLECTION    PILOT 

4 PROGRAM. 

5 Section 5 of Public Law 99-578 (31 U.S.C. 3718 note) 

6 is  amended by  striking  "a period"  and all  that follows 

7 through "4" and inserting "the period beginning on the date 

8 on which regulations become effective imder section 4 and 

9 ending on September 30, 1992". 



2 
1 SEC. 2. CONFORMING AMENDMENT. 

2 Section 6(a) of Public Law 99-578 (31 U.S.C. 3718 

3 note) is amended by striking "3-year". 

O 
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1018T CONGRESS 
2D SESSION H. R. 4535 

To amend chapter 37 of title 31, United States Code, with respect to debt 
collection by the United States. 

IN THE HOUSE OF REPRESENTATIVES 

APEIL 18, 1990 

Mr. FBANK introduced the following bill; which was referred to the Committee on 
the Judiciary 

A BILL 
To amend chapter 37 of title 31, United States Code, with 

respect to debt collection by the United States. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Debt Collection Amend- 

5 ments Act of 1990". 

6 SEC. 2. DEFINITIONS. 

7 Section 3701(c) of title 31, United States Code, is 

8 amended by striking ", of a State" and all that follows 

9 through "local government". 



1 SEC. 3. COLLECTION AND COMPROMISE. 

2 Section 3711(a)(2) of title 31, United States Code, is 

3 amended by striking "$20,(X)0 (excluding interest)" and in- 

4 serting   "$1(X),000   (excluding   interest),   or   such   higher 

5 amount as the Attorney General shall from time to time pre- 

6 scribe,". 

7 SEC. 4. ADMINISTRATIVE OFFSET. 

8 Section 3716(c) of title 31,  United States Code, is 

9 amended— 

10 (1) in paragraph (1), by striking "or" after the 

11 semicolon; 

12 (2) in paragraph (2), by striking the period at the 

13 end and inserting "; or"; and 

14 (3) by adding at the end the following new para- 

15 graph: 

16 "(3) to a claim relating to a contract that is sub- 

17 jeet to the Contract Disputes Act of 1978.". 

18 SEC. 5. INTEREST AND PENALTY ON CLAIMS. 

19 Section   3717   of  title   31,   United  States   Code,   is 

20 amended by adding at the end the following new subsection: 

21 "(i) This section shall not prohibit the recovery of inter- 

22 est that has accrued on the outstanding debt before the notice 

23 required under subsection (b), if the recovery of such interest 

24 is otherwise permitted.". 

• HR 4.'>:<.'> IH 
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3 
1 SEC. 6. EXTENSION OF DEBT COLLECTION PILOT PROGRAM. 

2 (a) EXTENSION OF PBOOBAM.—Section 5 of Public 

3 Law 99-578 (31 U.S.C. 3718 note) is amended by striking 

4 "a period" and all that follows through "4" and inserting 

5 "the period beginning on the date on which regulations 

6 become effective under section 4 and ending on Septem- 

7 ber 30, 1992". 

8 (b) CONFOEMING AMENDMENT.—Section 6(a) of Public 

9 Law 99-578 (31 U.S.C. 3718 note) is amended in the first 

10 8ent«nce bj' striking "referred to in section 5" and inserting 

11 "beginning on the date on which regulations become effective 

12 under section 4". 

O 

IHR 4539 IH 



Mr. FRANK. Mr. James. 
Mr. JAMES. Thank you so much for appearing. We look forward 

to your testimony. I am afraid I will have to read most of it, be- 
cause I have got a conflicting hearing. It is basically a noncontro- 
versial issue, as I understand it and we are listening with very at- 
tentive ears and reading it with the expectation that we will pro- 
ceed in a manner that you very much would like, I think, from the 
information that I have gathered. 

Thank you so much for appearing. I will have to leave shortly to 
go to another hearing. Thank you. 

Mr. FRANK. Thank you, sir. 
Our first witness is Mr. Stuart Schiffer, of the Civil Division of 

the Justice Department, and Mr. Robert Ford, who is Deputy As- 
sistant Attorney General for Debt Collection Management. 

Gentlemen. If you will go first, Mr. Schiffer. 

STATEMENT OF STUART E. SCHIFFER, DEPUTY ASSISTANT 
ATTORNEY GENERAL, CIVIL DIVISION, DEPARTMENT OF 
JUSTICE 
Mr. SCHIFFER. Thank you, Mr. Chairman and Congressman 

James. 
If I may submit my brief remarks, my brief printed remarks for 

the record, I will be even briefer in my summary. 
Mr. FRANK. Without objection. 
Mr. SCHIFFER. We are grateful to the subcommittee for holding 

this hearing this morning. I think debt collection is an extremely 
important topic. We are especially grateful to the chairman for in- 
troducing H.R. 4535. I will, in the main, confine my summary re- 
marks to H.R. 4535. 

Preliminarily, though, I did want to emphasize how proud we are 
in the Department of what we regard as very significant and con- 
stantly increasing success we have been enjoying in the collection 
area. The numbers are sometimes hard to get hold of, but they are 
rising and are rising at a very increasing rate, as they should be. 

My colleague on my left, Mr. Ford, maintains one set of numbers 
which is really the set I favor, because it is the most specific and it 
is the toughest to argue with. Mr. Ford keeps track of actual dol- 
lars collected by the litigating divisions and U.S. attorneys, because 
cash is something you cannot argue about. 

The numbers that Mr. Ford showed me yesterday indicate that 
the Civil Division, for example, where I labor, has collected in the 
first half of this fiscal year over $109 million. I take special pride 
in that number, because the budget for the entire Civil Division is 
something on the order of $102 million. When we consider that, the 
last time I looked, about 15 percent of our caseload is in the affirm- 
ative area, so that all of the rest of our resources are devoted to 
defending suits against the Government. I think it is a remarkable 
achievement to have brought in already an amount so far in excess 
of our budget for the entire year for all of our litigation. 

Other components of the Department, especially the U.S. attor- 
neys, have similar records. I think as we sit here, the Department 
has brought in, again, in cash, something approaching $300 million 
at this stage in the fiscal year. 
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I emphasize that is cash only, because while other recoveries are 
sometimes tougher to measure, there are many recoveries we 
achieve which have cash equivalence, when we foreclose on proper- 
ty or have property returned to an agency. 

You are going to hear from the Department of Agriculture after 
we are through, but in certain agriculture programs alone, such as 
programs administered by the Rural Electrification Administra- 
tion, we have had literally billions of dollars at issue in loans that 
were either in default or verging on default, and in many of those, 
working closely with the Department of Agriculture, we have 
achieved workout agreements that have taken what appeared to be 
woeful situations and ended up with viable workout agreements. 
That is not counted in the cash numbers, but as these loans become 
current again and get repaid, they are certainly very much addi- 
tional recoveries. 

H.R. 4535, which the chairman introduced, is not intended to be 
a panacea for all of our problems, and I equally do not assume that 
it is going to provide an immediate surge in recoveries. Neverthe- 
less, I think it is very needed and very sound legislation. Its pur- 
pose is principally interpretive, to remove what we perceive as un- 
necessary and we think unintended obstacles to collection of at 
least certain classes of claims. 

The first thing the bill would do would be to raise the general 
authority of Government agencies, absent some other specific au- 
thority, to compromise or close claims from its present ceiling of 
$20,000 to $100,000, and to authorize the Attorney General, from 
time to time, to adjust that figure. 

The current $20,000 figure dates back to the 1966 Federal Claims 
Collection Act. It has become thoroughly outmoded. It should have 
been adjusted years ago. As we indicated in our prepared testimo- 
ny, many of the claims that presently fall between $20,000 and 
$100,000 simply lead to what we see as needless paper-shuffling be- 
tween agencies and the Department. 

The questions typically presented in these cases are not of legal 
moment, but they are really analyzing financial forms to ascertain, 
indeed, whether claims are collectible and in what amount. We 
find that in this area we rarely disagree with client agencies. Infla- 
tion alone would call for a marked upward adjustment to let us 
concentrate on the larger cases. 

Second, the bill is intended to make clear that the 1982 Debt Col- 
lection Act was not intended to abrogate the Government's historic 
right to offset and to charge interest on claims against States and 
local governmental units. The 1982 act was intended to facilitate 
Government debt collection, not to make it more difficult, and yet 
we have at least some courts who have held that the Government, 
as the result of what they see as certain specific wording in the act, 
can no longer utilize offset or can no longer charge interest to 
States and to local governments. 

We are very mindful of the financial plight that States, in gener- 
al, certain States specifically, and local governments find them- 
selves in from time to time, and yet we think if Congress has not 
chosen to forgive certain indebtedness or to couch programs as 
grants, instead of loans, it behooves us to at least have the tools to 
collect. When an overdue loan is essentially interest free, it almost 
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does not make business sense for the debtor to make repayment. 
We think we must be able to charge interest and we must be able 
to use the offset right, and what we are seeing now, instead, is 
needless litigation. We have at least  

Mr. FRANK. I think we cover that point in the act. 
Mr. SCHIFFER. OK. 
Mr. FRANK. I appreciate when people say they are going to sum- 

marize their statement, instead of read it, but I must tell you, 
almost always that turns out to be longer than if the statement is 
read, so I would encourage you to just—we have got the point, I 
think. 

Mr. ScHiFFER. Two more minutes and I will be done. 
The next thing the bill would do would be to overturn a decision 

of the Armed Services Board of Contract Appeals, which held that 
the Government had to follow certain procedures specified in the 
Debt Collection Act, before it can offset claims against Government 
contractors. 

There is a separate very specific regime stated in the Contract 
Disputes Act of 1978 which defines the means by which disputes 
between the Government and its contractors should be resolved. 
We do not believe there was any intent to engraft yet an additional 
set of procedures in the Debt Collection Act. This bill would make 
clear that the Contract Disputes Act procedures govern the debt 
collection procedures. 

Finally, section 5 of the bill, the last section on which I need 
comment—my colleague will talk about the pilot project—is simply 
meant to clarify the intent of the Debt Collection Act regarding 
how interest is to be charged on certain loans. 

The Debt Collection Act mandated that the agencies charge in- 
terest, something, remarkably enough, some agencies were not 
doing, and it specifies that interest is to run from the date the 
agency makes demand or sends a demand notice. We do not think 
that was intended to change the rule that the Government and 
other creditors historically were able to charge interest as an ele- 
ment of certain debts, from a date that might have antedated the 
demand. 

In a fraud case, for example, the rule has always been that inter- 
est runs from the time that the diversion occurs, that the fraudu- 
lent act occurs. We do not think that Congress meant that the 
charging of interest had to await a demand letter. It is just another 
clarification. 

With that, I will simply again endorse H.R. 4535 and pledge our 
renewed commitment to what the taxpayers have a right to 
demand, collection of amounts owing the Government, and let my 
colleague proceed. 

Thank you. 
Mr. FRANK. Thank you. 
[The prepared statement of Mr. Schiffer follows:] 
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PREPARED STATEMENT OF STUART E. SCHIFFER, DEPUTY ASSISTANT ATTORNEY 
GENERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE 

Mr. dalman and Maabars of th« Subconalttaa: 

Wa appraciata tha opportunity to sat forth our viaws on H.R. 

4535, tha 'Dabt Collaction Act Anandnanta of 1990.* Wa urga that 

tha bill be enacted. 

The bill would anend the Federal Claims Collection Act to 

allow agency heads to compronlsa, terminate, or suspend 

collection action on claims up to a maximum amount of $100,000, 

subject to further increases at the discretion of the Attorney 

General.  The present statute allows such action by agency heads 

only up to a maximum amount of $20,000, a figure which has been 

unchanged since 1966.  The higher figure is appropriate to tales 

into account tha effects of inflation and to avoid needless 

internal government review of relatively small claims. 

It is estimated that the effect of inflation alone from 1966 

to 1990 would Indicate that the $20,000 limit on agency 

compromise authority should be raised to $70,000.  Because the 

limit has not been raised over the years, the Civil Division of 

the Department of Justice must now process many claims, 

particularly benefit overpayment claims from the Social Security 

Administration, the Department of Veterans Affairs disability and 

housing programs, and the Department of Labor Black Lung program 

in the $20,000 to $50,000 range.  Tha Civil Division almost 

always approves compromise or termination of the claims based on 

tha agency's investigation of the debtor's ability to pay.  Thara 
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ara almost navar any legal issuas or othar mattars which would 

requira an axtansiva analysis of tha clala by tha Civil Division. 

On tha othar hand. It Is oftan inportant to tha dabtors, who ara 

oftan 111 or aldarly, that a resolution of tha Govarnaant's claia 

against thaa ba processed as quickly as possible. 

Raising tha Halt on agency comproaise and teraination 

authority froa $20,000 to $100,000 would not only diainlsh 

needless paper-shuffling and tiaa in processing these claias 

between tha affected agency and the Department of Justice, it 

would also free scarce resources both in the agency and the Civil 

Division to concentrate on larger claias in order to ensure that 

tha Govarnaant's interests are protected by giving closer 

scrutiny to such claias. 

Section 2 of the bill would aaend the Debt Collection Act of 

1982 to affira that the Act was not intended to abrogate the 

Govemaent's right of offset and to recover interest against a 

state or local govemaent.  Several appellate courts have held 

that tha exclusion of state and local govemaents froa tha 

definition of 'parson' in tha Act, 31 U.S.C. i3701(c) aaant that 

Congress abrogated the Governaent's historic coaaon law right to 

collect interest on debts owed by state and local government. 

Without this bill, these decisions could also ba extended to the 

Governaent's coaaon law right to offset monies owed state and 

local govemaents against debts owed by thea. 

Prior to the Debt Collection Act of 1982, there was little 

doubt that tha Govemaent could collect interest on debts which 
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w«ra owed to It by stat* and local govanunants. Wast Vtralnla v. 

Onitad Stataa. 479 O.S. 309 (1987).  Slnllarly, tha Unltad 

Stataa, Ilka any otbar cradltor, has long asaartad a conaon lav 

right to offaat its claiaa against Bonias owad by it to a dabtor. 

Dnited Stataa v. Munaav Truat Co.. 332 U.S. 234 (1947).  Hhan tha 

Oabt Collactlon Act of 1982 sat forth cartaln procaduras to be 

follovad in charging intarast, 31 n.S.C. {3717, and offsetting 

claims, 31 U.S.C. 13716, tha definition of 'parson* In 31 a.S.C. 

13701 excluded atate and local govammanta froa tha application 

of those provisions. The Govemaent took the poaition, however, 

in the Federal Claiaa Collection Standarda ('FCCS') which 

iaplaaantad the Debt Collection Act, that the Oovemaent retained 

the coaaon law right both to charge interest and to offset debts 

against state and local govemaents.  4 C.F.R. §S102.3(b) (4) and 

102.13(1)(2). 

Subsequently, certain appellate courts held that the Debt 

Collection Act abrogated the Governaent's conaon law right to 

charge interest against state or local governaants.  Sea, e.g. • 

Arkansas v. Block. 825 F.2d 1294 (8th Cir. 1987); Conmonwaalth of 

Pennsylvania v. Dnltad States. 781 F.2d 334 (3d Cir. 1986); 

Paralea v. Onited States. 598 F. Supp. 19 (S.O.N.Y.), iUH.   751 

F.ad 99 (2d Cir. 1984) (per curiaa).  Contra Galleaos v. Lvna. 

891 F.2d 788 (10th Cir. 1989) (holding that Act did not abrogate 

Government's coaaon law right to charge interest against states). 

H.R. 4535 is intended to eliainate further confusion about 

tha continued viability of the Government's rights to charge 
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Intarast and to offsat In cas«a whara atata and local governments 

ova Bonay.  Bacausa of tha ganaral Imnunlty of such govemnants 

from nost usual fonts of debt collection such as foreclosure on 

property or gamlshoant, the Federal Govemaent's ability to 

charge Interest and to offset are often the most effecti/e 

methods of ensuring payment by recalcitrant state and local 

government debtors.  Without these debt collection tools, the 

Government's ability to enforce debt collection against state and 

local governments would be substantially impaired. 

Section 4 of this bill would overturn a decision of tha 

Armed Services Board of Contract Appeals, DUTM/Woman Engineering 

CfiU. ASBCA No. 28154, 84-1 BCA 17,226 (1984), which held that the 

Government must follow the procedures set forth in the Debt 

Collection Act of 1982, 31 U.S.C. 13716, before using its common 

law right of offset to collect amounts due from government 

contractors.  As indicated above, this right of offset has 

historically been used by the Government and has never been 

challenged. 

However, since tha Horman gnginearlnq decision, government 

contractors have argued that, before effecting an offset, the 

Government must follow tha administrative offset provisions 

established in the Debt Collection Act, 31 U.S.C. 13716.  These 

include: (1) notice of tha claim and the intention to offset; (2) 

'an opportunity to inspect and copy the records of the agency 

related to the claim;' (3) an opportunity to review an agency's 

decision relating to tha claim> and (4) an opportunity to ma)ce a 
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written agraaaant with tha agancy on tha taraa of rapaynant. 

Contractors could aaka particular uaa of this thaory to dexand 

accasa to all racorda ralating to the contract, in affact using 

it as a right of discovary. 

Wa do not ballava that tha Dabt Collaction Act procaduras 

govaming offsat wara intandad to apply to traditional contract 

disputas which ara govamad by tha Contract Disputas Act of 1978, 

41 n.S.C. 1601 at sea.  Undar thasa disputes procaduras, a 

contractor may request a Contracting Officer's decision on any 

dispute with the GovemDent concerning a contract; review froa 

such a decision may be had either in an agency board of contract 

appeals or the United States Claims Court. There la nothing In 

tha Debt Collection Act %rtilch indicates that Congress intended to 

displace the disputes procedures traditionally covering 

Government contracts when the dispute concerned the Government's 

offset of monies against a contractor. H.R. 4535 would ensure 

that the Debt Collection Act does not hinder Government efforts 

to collect money owed to the Government because of Inadequate 

contract performance. 

Section 5 of tha bill would amend 31 U.S.C. 1371'' by adding 

a new subsection to clarify tha intent of the Debt Collection Act 

regarding how interest is charged on delinquent debt.  The Debt 

Collection Act was Intended by Congress to compel agencies to 

adopt more forceful policies in collecting debts owed the 

Government.  Prior to passage of the Act, many agencies were not 

actively pursuing repayment of overdue debt and, contrary to 
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sound credit practices, wars not charging delinquent debtors 

interest on overdue debts despite deaands from tbe agencies for 

repayment.  To remedy this practice. Congress directed agencies 

to charge interest from the date that they send a demand letter 

to a debtor. 

The Debt Collection Act was not intended, however, to define 

the elements or components of a debt, which are determined under 

established principles of law pertaining to the particular debt 

in question.  The statutory direction in the Debt Collection Act 

that agencies were to charge interest on debt from the date of 

the demand letter was not intended to foreclose recovery of 

interest in cases where applicable law considers interest as an 

element of the underlying debt. 

H.R. 453S clarifies the Debt Collection Act by allowing the 

Government to recover Interest prior to the date a demand letter 

is sent if such interest would otherwise be charged according to 

applicable law.  This would often be the case, for example, where 

the debt arose as a result of fraudulent acts or misuse of 

federal monies.  Under the common law, a private party under 

similar circumstances could recover that loss in the form of 

interest from the date of the diversion to the date that full 

restitution is made.  This bill makes it clear that the common 

law would also be applicable to a debt owed the Government, and 

that interest would not be limited to the date the first demand 

letter is sent. 
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Th« tlnal Section 6 of th« bill would axtand th« thr««-y«ar 

prlvata counsal pilot projact in tha Padaral Dabt Racovary Act of 

1986 froB thraa to fiva yaara. My collaagua, Daputy Asaistant 

Attomay Ganaral Robart N. Ford, will addrasa that portion of 

H.R. 4535, and H.R. 4384. 

Thank you for thia opportunity to present our views.  I 

would be happy to reapond to quastiona. 
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Mr. FRANK. Mr. Ford. 

STATEMENT OF ROBERT N. FORD. DEPUTY ASSISTANT ATTOR- 
NEY GENERAL FOR DEBT COLLECTION MANAGEMENT. JUS- 
TICE MANAGEMENT DIVISION, DEPARTMENT OF JUSTICE 

Mr. FORD. Thank you, sir. 
Mr. Chairman, I would too like to submit my statement and 

make it very brief, and I will indeed make it brief. 
Mr. FRANK. Without objection. 
Mr. FORD. I think one thing is important to address right at the 

beginning. I am sure the Chair is aware that the President submit- 
ted legislation in his budget, a supplemental piece of legislation 
that would extend the program. 

Mr. FRANK. Let me say, with regard to extension, it is in the sup- 
plemental, it is in both branches. Should that get held up, I will 
talk to the chairman and I will ask the chairman's staff, if neces- 
sary, I would ask, since we are having a hearing, we might bring 
this out on a suspension. We are not going to let that get held up. I 
assume the supplemental will get passed before that. But if we get 
to a point where the supplemental appears to be held up, we would 
plan to move with a suspension of the rules on a quick extension of 
the time, so that we are not under that gun. 

Mr. FORD. I appreciate that very much, Mr. Chairman. As I un- 
derstand, yesterday the conferees met and agreed to meet again 
next Tuesday. 

My part of this is, of course, the pilot project. We have since late 
1987, late 1986, I guess, trying to run a pilot project in 10 judicial 
districts, pursuant to the Federal Debt Recovery Act. We contract 
with private counsel—the statute said we had to contract with four 
private counsels in each district—and we have contracts up and 
running and a system running now in six Federal judicial districts. 
We are running in Detroit, in Brooklyn, in Houston, in Miami, Los 
Angeles, the District of Columbia, and we will be running in July 
in San Francisco. These are districts that were picked primarily be- 
cause the U.S. attorneys offices in those districts had large back- 
logs of cases that they did not have the resources to collect and en- 
force vigorously. 

The private counsel contracts have been let. I have some figures 
which show that, as of yesterday, in fiscal 1990 we have sent a 
total of 822 new debts to the private counsel for collection, with a 
referred value of just under $5 million. In fiscal 1990, through yes- 
terday, the private counsel had collected $838,343. There were 
pending with private counsel 4,652 cases, with a balance of $24 
million. 

I think everybody has been disappointed in the time that it took 
us to get the private counsel program going. We had, unfortunate- 
ly, to follow the regular Government procurement laws, we had to 
go through a lot of lengthy contract procedures, and we had a pro- 
test that held us up. But now we are running and I think we are 
showing some good results. 

Private counsel unanimously criticized the program for the lack 
of volume. They keep reading statements issued here in Washing- 
ton that say there are $32 billion, or whatever number you might 
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want to hear, of delinquent uncollected civil debt out there, and 
they wonder, if that is so, how come we have only been able to get 
822 cases to them. 

I do not know how good the $32 billion number is, but in any 
event, assuming that it is good, it is nationwide. We are only deal- 
ing with some specific pilot districts. Obviously, though, from the 
ones I mentioned, they are major metropolitan areas, so we would 
think there would be a significant number in those districts. 

In fiscal 1989, we got only 1,434 new cases, referred to us from 
all Federal agencies for our pilot districts. This year, we have al- 
ready surpassed that. So, we think now that we have the first five 
districts up and running, this fiscal year we will complete, I hope, 
installation of the next five pilot sites. Then, with the extension, 
we would have 2 years to do no more installations and just collect 
data and see what information we could bring to the Congress, so 
that you could determine whether you want private counsel to 
become a permanent part of the debt collection arsenal of the 
Government. 

Thank you. 
Mr. FRANK. Thank you. 
[The prepared statement of Mr. Ford follows:] 
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PREPARED STATEMENT OF ROBERT N. FORD, DEPUTY ASSISTANT ATTORNEY GENERAL 
FOR DEBT COLLECTION MANAGEMENT, JUSTICE MANAGEMENT DIVISION, DEPART- 
MENT OF JUSTICE 

Mr. Chairman and Manbars of tha Subconlttaa: 

It ia a plaasura to ba hara to taatlfy about tha privata 

counsal dabt collactlon pilot projact. 

With your paralaalon, Mr. Chairsan, I hava a briaf praparad 

atatamant to which I hava attachad a comprahanaiva outlina of our 

prograaa in tha pilot projact, and I offar thaaa for tha record. 

I can suoaariza what ia in tha atatamant and outlina, and then I 

shall ba happy to try to answer any questlona you or tha members 

of this Subcommittee may wlah to ask. 

Before I turn to tha pilot project, if I may, by way of 

background and introduction, I would like to paint a briaf 

portrait of tha rola of the Department of Justice in tha 

Government's credit management and dabt collection picture. 

Stated succinctly, the Department of Justice is the Federal 

Govemment'a collector of last reaort. In carrying out this 

function, the Department plays a dual role. Firat, we collect 

tha criminal fines, penalties, and civil debts which are awarded 

by the courts as the result of litigation conducted by the 93 

U.S. Attorneys, their Assistants, and tha other lawyers in the 

Department's six litigating divisions—the Antitrust Division, 

the Civil Division, the Civil Rights Division, the Criminal 

Division, the Land and Natural Resources Division, and tha Tax 

Division. 

Second, we sue delinquent debtors on behalf of our various 

Federal Agency clienta to collect debts these agencies hava been 

unable to collect with techniques short of litigation. As the 

members of this Subcommittee are well awara, it aaems that almoat 
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every Federal Agency haa aone prograas for lenrtlrq aoney directly 

to people or conpanlea, or purauant to which they goarantee loans 

made to people or conpanlea by financial institotions in the 

private sector. 

When these loans go into default, the Fedaral Aqaneies try 

to collect vhat they are owed froa the debtors. Frequently, 

these Federal Agencies even enlist the aid of private sector 

collection agencies to help collect these delinquent debts. 

Unfortunately, some debtors are recalcitrant, and they 

refuse all entreaties to pay their Federal obligations. 

Eventually, the Federal Agencies reach the point where they 

realize that if the Govemaent Is ever going to recover anything 

from these deadbeats, it will have to sue thea. At this point. 

Justice sues these debtors to collect the delioiaent debts they 

have refused to pay. 

Actually, the process is similar to what happens in the 

private sector. There, when one defaults on a debt and declines 

to pay in response to dtuming by the creditor, and perhaps even a 

debt collection agency, if enough money is involved, the creditor 

will eventually send the debt to a lawyer with instructions to 

sue the debtor to collect the debt. 

Ne, at the Department, are proud of the job we have done in 

these two roles over the past few years. For example, we started 

keeping data on the cash we collect from suing debtors in Fiscal 

1982, and from that time through the end of Kardi 1990, we have 
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returned over $3.4 billion, in cash, to the United States 

Treasury. 

Most of this money has been collected by the U.S. Attorneys 

because they handle most of the Department's litigation and get 

most of the cases referred from our client Federal Agencies. In 

fact, in Fiscal 1989, the U.S. Attorneys collected and deposited 

in the Treasury a total of $311,504,407—in cash—a sum that 

represents almost 68 centa for every single dollar of the 

$460,212,000 appropriated by the Congress to fund all of the U.S. 

Attorneys' operations that year. 

However, more can be done, and that brings us bade to the 

pilot project. The basic purpose of the pilot is to determine 

whether using private attorneys to handle a portion of our debt 

collection activity as a supplement to Justice resources, will be 

beneficial in terms of both more timely and increased collec- 

tions. As set forth in the attached outline, we have made sig- 

nificant progress in the pilot project. In addition, we have 

created a new automated debt tracking and collection system which 

we named "COLLECTOR." We have "COLLECTOR" installed and 

operating in 6 Federal judicial districts, and expect to have it 

up and running in all 10 of the pilot districts before the end of 

this fiscal year. Once it is in place nationally, "COLLECTOR" 

will greatly Improve the Department's ability to track all debt 

collection cases at Justice. 

Our main problem now is that the Attorney General's 

authority to continue the pilot expires on September 1, 1990. 
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Accordingly, tta« Praaidant, In tba Fiscal 1990 SuppXanantal 

section of his Fiscal 1991 Budgat raquast, and the Attorney 

General In his annual report on the pilot project, requested 

legislation extending it through Septeaber 30, 1992. R.R. 4384 

and H.R. 4535 would accoaplish this goal and ve support their 

prompt enactaent. The identical extension also la Included in 

H.R. 4404, the Supplemental Appropriation legislation. This 

extension should give us time to collect sufficient data for an 

informed evaluation of the pilot project's results. 

This concludes my prepared statement. I shall be happy now, 

Hr. Chairman, to try to answer any questions you or any members 

of the Subcommittee may wish to ask about the pilot project. 
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PRIVATE COUNSEL PILOT PROGRAM 

BACKGROUND 

The Fadaral D«bt Racovary Act (FDRA) vas anactad as part of 
a comprahanalva prograa to Inprova tha Fadaral Govamnant's 
cradlt managaoant and aa ona of tha Administration's 
privatization inltiatlvas. 

Tha pilot prograa raquirad by tha FDRA anlists tha aid of 
privata counsal in pursuing dabtors who aro reported by 
Federal agencies to owe tha Federal Govemoent some $32 
billion in non-tiuc delinquent debts. 

The FDRA empowers the Attorney General to: 

Conduct conpetitlve procurements and enter into 
contracts with at least four private law firms in five 
to ten judicial districts as a pilot program to 
evaluate whether enhancing the Government's debt 
collection resources with private counsel will increase 
Federal debt collection receipts. 

Pay private counsel who win the debt collection 
contracts a percentage of what they collect as a fee. 

In addition, the FDRA requires the Attorney General to: 

Submit a detailed annual report to the Congress on the 
results of the pilot program. 

Use his "best efforts" to contract with some "small and 
disadvantaged" law firms to enable such firms to 
receive about 10% of the Federal Government's debt 
collection business. 

The three year life of the FDRA began sixty days after the 
Attorney General sent the Congress the regulations he 
promulgated pursuant to the Act on August 31, 1987. 
Therefore, the Act will expire on September 1, 1990. 

STEPS TAKEN TO IMPLEMENT THE FDRA 

Selected tha following five districts which have large 
backlogs of uncollected debts as the first pilot districts: 

Eastern District of New York (Brooklyn) 
Southern District of Florida (Miami) 
Eastern District of Michigan (Detroit) 
Southern District of Texas (Houston) 
Central District of California (Los Angeles) 

(4/X6/90) 
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192 20 
281 19 
205 16 
95 13 

lAl la 
1,177 85 
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o Conductad an axtanalv* publicity caapaign in five pilot 
districts to raach out to larga and saall firms and 
ancouraga widaat possibla participation. 

o Rasult was over 1,000 raquasts froB sola practitioners and 
snail, madiun, and large law firas of every description for 
copies of our Request for Proposals (RTP) so they could 
decide whether to bid for our contracts. 

o Eighty-five (85) firms eventually bid on our debt collection 
contracts—more bids than the Department had ever received 
on any procurement—distributed as follows: 

PISTMCT 

Broojclyn, H.Y. 
Miami, Florida 
Detroit, Michigan 
Houston, Texas 
Los Angeles, Calif. 
TOTAL 

o Competitive procurement process took one year. Negotiations 
with firms in all five pilot districts finally completed and 
contracts awarded to 4 firms in each pilot district. 

e The 20 firms submitted bids ranging from 10% to 38% as their 
fees for handling Federal debt collection litigation. 

o In implementing the Attorney General's responsibility under 
the FDRA to "use his best efforts to enter into [debt 
collection] contracts . . with law firms owned and 
controlled by socially and economically disadvantaged 
individuals ...,•• our outreach progrea and the competi- 
tive procurement process combined to ensure that we met the 
statute's objectives. 

o Detroit selected as first district to get pilot program 
because former U.S. Attorney—Roy C. "Joe" Hayes—was 
Chairman of the Debt Collection Subcommittee of Attorney 
General's Advisory Comittae of O.S. Attorneys, and he has 
been exemplary in cooperating with Department personnel 
charged with implementing the pilot. 

o The first debts sent to private counsel for collection were 
from a pool of backlogged cases in which the U.S. Attorneys' 
debt collection units had obtained judgments against the 
debtors but did not have the time and resources to pursue 
actively to enforce the judgments. 

(4/16/90) 



Aftar th« initial baclcloci is distributad to prlvata counsal, 
thay will recaiva four out of avery fiva pilot progreua civil 
dabts rafarrad to tha pilot Districts for collection by tha 
Dapartmant of Education, tha Vatarans Adjilnistration, tha 
Small Buslnaas Administration, tha Dapartmant of Housing and 
Urban Davalopmant, or any othar Fadaral agency with 
racalcltrant dabtors who hava rafusad to pay without baing 
sued. Tha fifth dabt rafarrad, on a rotating basis in aach 
pilot district, will go to tha U.S. Attomay's Office for 
litigation. 

Therefore, the addition of four private counsel in each of 
the pilot districts gives the Government five law firms to 
sue debtors in each pilot district [4 private firms plus the 
U.S. Attorney] instead of the single firm [the U.S. 
Attorney] It had before. 

Selected the following second five pilot districts: 

District of Kew Jersey (Newark) 
District of Columbia (Washington, D.C.) 
Middle District of Georgia (Macon) 
Middle District of Florida (Tampa) 
Western District of Louisiana (Shreveport) 

Four of these districts—all except the District of 
Columbia—ware selected primarily because they have large 
backlogs of foreclosures pending under the Rural Housing 
Program administered by the Farmers Home Administration 
(FmRA) of the United States Department of Agriculture 
(USDA). 

Macon has since been dropped from the pilot because of a 
decision by the Eleventh Circuit which may permit FmHA to 
use Georgia's non-judicial foreclosure procedures in that 
state. 

Northern District of California (San Francisco) selected as 
tenth pilot site to replace Macon. Process of selecting 
lawyers and law firms in this district is now underway. 

Project Implemented in Detroit on October 11, 1988; in 
Brooklyn on March 6, 1989; in Houston on May 8, 1989; In 
Miaai on July 17, 1989; in Los Angeles on September 25, 
1989; and in Washington, D.C. on April 16, 1990. 

(4/16/90) 
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100 6 
70 4 
70 S 
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o Th« following data show the nuiibar of law firas In each of 
tha second five pilot districts which requested a copy of 
our RFP and tha nunber of fims sent RFPs which submitted 
proposals: 

DISTRICT 

New Jersey 
Washington, D.C. 
Macon, Georgia 
Taapa, Florida 
Shreveport, Louisiana 
TOTAL 

o Started process to select private counsel in second five 
pilot districts by initial evaluation of responses to RFP 
during last week of April 1989 and conducted interviews with 
potential private firms during May and June 1989. 

o Attorney General announced awards of contracts to private 
counsel in Newark, New Jersey; Washington, D.C; Tanpa, 
Florida; and Shreveport, Louisiana on Septeaber 18, 1989. 

o Fims which won contracts in these four districts subnittad 
bids ranging froa 18.5% to 29% for collecting unsecured 
debts and flat rates for foreclosures of from $125 to $1,000 
each. 

OTHER RELEVAMT GENERAL DATA 

o The FDRA exempts debts arising under the Internal Revenue 
Code, the Social Security Act, and the tariff laws from 
those which can be sent to private counsel for litigation. 

o An AUSA in each pilot district will monitor private 
counsels' debt collection litigation and be responsible for 
all fundamental decisions, including whether to initiate 
litigation and whether to compromise or settle a claim. 

o Initially, we have determined not to send criminal fines or 
debts of over $25,000 to private counsel for litigation. 

o As a compromise between those vho argued for giving private 
counsel maximum flexibility in selecting the courts in which 
to sue Federal debtors and those who would restrict private 
counsel to suing only in Federal district courts, we decided 
to permit private counsel initially to sue on debts of up to 
$10,000 in local, state, or Federal courts at their option, 
but require all suits on debts over $10,000 to be brought in 
U.S. District Courts. 

(4/16/90) 
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CENTRAL   INTAIO:   FACILITY 

Cll«nt agancles uaad to rafar all dabts for litigation 
diractly to tha U.S. Attomay in whosa district tha debtor 
raaldaa. In affact, wa hava dabts coming to tha Department 
through 94 different doors and we never have accurate and 
current data on the number of debts sent to us or their 
value. The Department's debt collection management people 
believe that replacing these 94 doors with a single door—a 
Central Intake Facility (CIF)—will solve many of our basic 
debt collection problems. 0MB agrees, and together we 
decided to use the FDRA pilot program to also test the 
central intake concept. 

The CIF is not required by the FDRA, but it is essential if 
the Department is to be able to keep track of debts referred 
to private counsel and the U.S. Attorneys in the pilot 
districts and compile the statistics necessary to report to 
tha Congress as the FDRA mandates. 

The CIF is run by a private contractor with appropriate 
computer capability. It automates tha following functions, 
many of which wa ware not now able to accomplish in a timely 
manner, if at all, before it opened: 

Receive debts sent by Federal agencies for enforced 
collection, via litigation by pilot district U.S. 
Attorneys and private counsel. 

Screen all incoming debts to ensure they are suitable 
for litigation. (For example, that the statute of 
limitations has not run.) 

Return defective cases to referring Federal agencies or 
acknowledge receipt of appropriate cases to the 
referring agencies and let them know which of their 
cases are sent to the U.S. Attorneys and which to 
specified private counsel. 

Act as a central data bank of referred debts so we 
will, for the first time, know how many debts we hava 
received from each agency and the value of such debts. 

Electronically transfer essential data on each debt to 
the pilot district U.S. Attorneys and the private 
counsel with whom wa have contracts. 

Receive all payments collected by pilot district U.S. 
Attorneys and private counsel and deposit them daily 
into the appropriate accounts in the Treasury. 

(4/16/90) 
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- Produca autonatically all plaadlnga, lattara, and other 
litigation docuaents raquirad by tba pilot district 
U.S. Attorneys and private contract counsel. 

Create autoaated reports to infora our client agencies 
Bonthly of the dollars collected on their cases and 
prepare periodic status reports on the progress of our 
cases for the Departaant and our client agencies. 

Coapute aonthly the aaount of fees we are obligated to 
pay private counsel in the pilot districts on the basis 
of the aaounts they collect and notify Treasury to send 
private counsel checks in the appropriate amounts. 

Coapute autoaatlcally the data we need to reconcile our 
accounts with our client agencies, create the proper 
audit trails for the GAO audits the FORA calls for, and 
prepare the reports the FDRA requires be suboitted to 
the Congress. 

o The CIF contractor will also install in each U.S. Attorney's 
and private counsel's office in the pilot districts the 
latest coaputer equipaent and systeas to enable us to 
evaluate nav debt collection technology. 

e On August 22, 1988, all of our client agencies started 
sending their debts for litigation in our first five pilot 
districts to the CIF instead of sending thea directly to the 
pilot district n.S. Attorneys. 

o Starting October 1, 1988, the CIF took on the task of 
referring all new collection cases froa various Federal 
agencies to the appropriate pilot district U.S. Attorneys. 

o On October 11, 1988, we switched on our automated system- 
"COLLECTOR" - in the offices of the U.S. Attorney and four 
private law firas in Detroit and all five sites were then 
connected to our CIF in Silver Spring, Md. 

o On March 6, 1989, we took "COLLECTOR" to the U.S. Attorney 
in Brooklyn and four private firms in the Eastern District 
of Hew York. 

o On Nay 8, 1989, we took "COLLECTOR" to the U.S. Attorney in 
Houston and four private firas in the Southern District of 
Texas. 

(4/16/90) 



o on July 17, 1989, wa took "COLLECTOR" to the U.S. Attorney 
in Miami and three private flma in the Southern District of 
Florida. 

o On September 25, 1989, we took "COLLECTOR" to the U.S. 
Attorney in Los Angelas and three private firms in the 
Central District of California. He now have all of the 
first five pilot sites automated. 

o On December 4-7, 1989, we met with representatives in the 
first five pilot districts U.S. Attorneys' and private 
counsel offices to discuss the pluses and minuses of the 
program. 

o On April 16, 1990, we took "COLLECTOR" to the U.S. Attorney 
in the District of Columbia and three private firms in 
Washington, D.C.. We are scheduled to implement "COLLECTOR" 
in San Francisco, California in June 1990. 

o The pilot program is also to be implemented in the Western 
District of Louisiana, the Middle District of Florida, and 
the District of New Jersey. In these districts, the main 
caseload Is expected to be foreclosure cases for FmHA. We 
are working as fast as we can to develop automation to 
monitor foreclosure cases in these three districts. 

(4/16/90) 
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Mr. FRANK. A couple of questions. For the first fiscal year that 
we have completed results, what is the ratio of collections to 
expenditures? 

Mr. FORD. Well, I do not have the ratio in my mind, but I 
can  

Mr. FRANK. What were the numbers? 
Mr. FORD. I can give you the numbers. 
Mr. FRANK. If they are really big, we can probably  
Mr. FORD. The budget number we had for fiscal 1988 was $1.35 

million. That included four people who were running the  
Mr. FRANK. How much have we collected? 
Mr. FORD. The collections for that year were zero, because we did 

not get the system up and running in the first pilot site—Detroit— 
until October 11, 1988. 

Mr. FRANK. This is fiscal 1989 or  
Mr. FORD. Fiscal 1988. 
Mr. FRANK. NO, I asked about  
Mr. FORD. For fiscal 1989, our budget for the pilot was $2.2 mil- 

lion, and for fiscal 1989, the private counsel collected—pardon me 
while I get to the number  

Mr. FRANK. Obviously, when we evaluate it, I think that is going 
to be the major  

Mr. FORD. I understand where the chairman is going, but in 
fiscal 1989, private counsel were referred 14 million dollars' worth 
of debts. They collected $174,445, but I do not think it is a true pic- 
ture, because we brought them on seriatim through the year. The 
last of the private counsel, for example, was Los Angeles, and it did 
not get implemented until September of the fiscal year. 

Mr. FRANK. Fine. Let me ask you a couple more questions. One 
thing we may be finding out is that some of this data is not as col- 
lectable as we think it is, and that would be one of the issues that I 
assume—$14 million referred and $174,000 collected. Is much of the 
rest of that still in litigation, or is much of the rest—any estimate 
of how much we decided we could not get and how much of it was 
still in litigation? 

Mr. FORD. Well, let me try to clear this up, when I say in litiga- 
tion. Basically  

Mr. FRANK. Not in litigation, in process, in discussion. 
Mr. FORD. Basically, we get mostly default judgments, and so it is 

not contested litigation. 
Mr. FRANK. I understand. 
Mr. FORD. AS of yesterday, the figures I have from our central 

intake facility, private counsel had, as I say, 4,652 cases pending in 
the  

Mr. FRANK. If you do not know the answer, please tell me. I un- 
derstand that. 

Mr. FORD. I am sorry, I may have misunderstood your question. 
Mr. FRANK. The question was—you said $14 million was referred 

and $174,000 was collected. Now, I just want to know how much of 
that we had to write off as just uncollectable or unlikely to be col- 
lected—maybe we cannot say exactly—and how much of that is 
still in active collection proceedings. 

Mr. FORD. Some of those numbers are in the annual report, Mr. 
Chairman,  that we  presented  pursuant  to  the  statute,  and  it 
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showed that in fiscal 1989, for example, that the total debt closed, 
not collected, by both the pilot district U.S. attorneys and private 
counsel is $14,527,198. So, out of what was referred there, $14 mil- 
lion, in that fiscal year was closed as uncollectable. Undoubtedly, 
more of it will be closed this fiscal year as uncollectable. 

Mr. FRANK. I thought $14 million was the total amount referred. 
Mr. FORD. NO sir, what I meant to say was that the amount of 

debt referred to private counsel alone in fiscal 1989 was $14 mil- 
lion. 

Mr. FRANK. Yes, I thought in fiscal 1989, you said the budget was 
$2.2 million, and I thought $14 million was the total amount that 
was referred. 

Mr. FORD. NO, sir. If I said that, I misspoke. I am sorry. The 
amount of debt referred to private counsel alone in fiscal 1989 was 
$14, but they had also got some referred in fiscal 1988 that were 
out there and additional debts were referred to the pilot district 
U.S. attorneys. 

Mr. FRANK. HOW much was referred before that? 
Mr. FORD. The total referred to both private counsel and the U.S. 

attorneys in the first five pilot districts through the end of fiscal 
1989 is $147,189,747. 

Mr. FRANK. The reason I want to ask you that is I want to get 
some sense of—if we are writing off almost all of what we refer, 
then the thing does not work. 

You said those figures are all in the report and I guess I can look 
at it, but it is those kinds of numbers that I think we are going to 
be—ultimately, I think this is going to rise or fall on those num- 
bers, in terms of where we are. 

Am I correct in assuming that, given, particularly in the pilot 
project, the state of the U.S. attorneys offices, very little of these 
debts would have been pursued absent the pilot project? Is that 
accurate? 

Mr. FORD. I susp)ect that is true if they had not gotten an in- 
crease in resources. 

Mr. FRANK. Yes. Well, given what they had. 
Mr. Schiffer, do you have any comment on that? 
Mr. SCHIFFER. I guess I am not prepared to say. 
Mr. FRANK. OK. 
Mr. SCHIFFER. The U.S. attorneys numbers, as indicated, are 

rising at a remarkable clip, so it is not fully clear to me. I think we 
need to evaluate the project. 

Mr. FRANK. Agreed. That is why we are here. 
When we first did this, we ran into a kind of unhappiness on the 

part of the Justice Department, to some extent, with the notion of 
going more to private counsel. Is that still a concern? Do you think, 
everything else being equal, we should not do it or should do it, or 
what? 

Mr. SCHIFFER. NO, I think unhappiness is too strong a word to 
describe my feelings. I have simply been guilty of being candid and 
confessing my parochial bias. I have spent too many decades at the 
Justice Department, so I have—do I have a feeling that the Justice 
Department does things more efficiently than the rest of the 
world? Yes, but I equally have a—you know, reality is we cannot 
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be all things everywhere. We need help and we are not going to 
get  

Mr. FRANK. I hope you are kidding. 
Mr. ScHiFFER [continuing]. And so I do not think  
Mr. FRANK. I hope you are kidding. I hope you are not saying 

that, you know, every institution has a bias. The purpose of public 
policy is to try and avoid that and it may very well be that, institu- 
tionally, that there are different roles that U.S. attorneys will, with 
a limited number of hours in a day and people, there may be better 
things for U.S. attorneys to do with their authority, with their 
backup, et cetera, et cetera, than simply pursuing bad debt, so I do 
not  

Mr. ScHiFFER. Absolutely, and I think that is why there has been 
unanimous administration support for this program. 

Mr. FRANK. Let me ask one other question and then I will ask 
my colleague if he has any questions. The procurement practices 
you talk about, do we do competitive bidding on this? 

Mr. FORD. Yes, sir. 
Mr. FRANK. By price? 
Mr. FORD. Yes, sir. 
Mr. FRANK. What was the experience? 
Mr. FORD. We got bids ranging from a low of 15 percent as a con- 

tingency fee to a high of 33.3 percent sir. 
Mr. FRANK. And any sense of how that has worked out? 
Mr. FORD. Yes, sir. 
Mr. FRANK. Have we had a problem with the low bidders, you 

know, has it been too low or what do you  
Mr. FORD. I do not know how that has worked out from the pri- 

vate counsel point of view, but from our point of view, it has 
worked out very well. 

Mr. FRANK. Yes, I am only interested in our point of view. 
Mr. FORD. We are averaging  
Mr. FRANK. I say that not to be callous. It is one thing, if we are 

talking about a government program which imposes itself on 
people, and then we have to decide whether it was fair or not. But 
where we are talking about an open competitive process, they are 
free to bid or not bid  

Mr. FORD. That is correct. 
Mr. FRANK [continuing]. So the question then is whether this is a 

good deal from our standpoint and they can then make their choice 
as to whether or not voluntarily to participate. 

Mr. FORD. In fiscal 1989, we paid an average of 28.2 percent in 
contingency fees on amounts collected. In fiscal 1990, so far 
through the first quarter, we are paying an average of 23.9 percent. 
I do not know how that compares with industry averages, Mr. 
Chairman. 

Mr. FRANK. And we would assume that there has been no loss in 
collections overall? 

Mr. FORD. No. 
Mr. FRANK. I mean that is one of the things we want to find out. 
I would be interested to see—well, I guess it would be hard to 

tell, the U.S. attorney has so many other jobs, it would be hard to 
get a cost figure as to what it costs. 
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that we do so and the GAO is going to come in and audit this  

Mr. FRANK. And see what  
Mr. FORD [continuing]. And try to compare the costs of the two. 
Mr. FRANK. Well, if it is competitive bidding, obviously, some 

members of the bar do not like the notion of competitive bidding 
and there are other areas where it might be—I think it works well 
here—of course, we are going to have this discussion in another 
context with legal services—we are dealing here with a more nar- 
rowly defined task, simple debt collection, much of it, as you point 
out, there is no litigation involved, is that correct? 

Mr. FORD. Yes, sir, contested litigation. You file suits, the debtor 
does not even show up and we get a default judgment and then you 
have to collect the judgment. 

Mr. FRANK. And it is a fairly—it is not an ideological or other 
kinds of dispute about what to do and  

Mr. FORD. Generally not. 
Mr. FRANK. Sort of hard work. 
Mr. Campbell. 
Mr. CAMPBELL. Thank you, Mr. Chairman. 
It is a real pleasure to see you, Stu Schiffer. 
Mr. SCHIFFER. It is good to see you again. Congressman. 
Mr. CAMPBELL. I compliment on your work in debt collection and 

I am glad that I am not doing it any more. 
[Laughter.] 
Mr. CAMPBELL. I would like to ask you a couple of questions rela- 

tive to morale. One of the factors that I recall was low morale in 
the U.S. attorneys offices from the debt collection burden, particu- 
larly something like the eastern district of New York, where the 
burden was so heavy and the work was given to the most junior 
person. We were talking about economics, and I will return to that, 
but first of all, I want to talk about psychology. 

Do you share my perception that the large amount of debt collec- 
tion work characterizing some U.S. attorneys offices constitutes a 
morale problem in the U.S. attorneys offices? 

Mr. SCHIFFER. I suspect large workloads constitute a morale prob- 
lem. You helped sensitize us at the Department. As I recall, you 
were the first official to have in your portfolio responsibility for 
making clear to people that dollars were important. I think part of 
the morale problem before that period was that people collecting 
money for the Government did not feel that they were doing signif- 
icant work, they were not given the attention that their colleagues 
down the hall, who were either prosecuting criminals or defending 
what seemed to be sexier cases got. 

What we have seen is a very healthy evolution. The U.S. attor- 
neys have been making clear, because it has been made clear to 
them, that they believe that debt collection is important, salaries 
have been adjusted so that people doing that work are getting re- 
warded. I sense there are still people who occasionally are frustrat- 
ed, are we ever going to get to the bottom of the pile. 

Mr. CAMPBELL. I am happy to hear that. My observation was 
based on the fact that it was always the person with least seniority 
who was given the debt collection work. I wonder if that is still the 
case in the U.S. attorneys office. 
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Mr. FRANK. We were going to ask you to handle this bill in the 
subcommittee. 

[Laughter.] 
Mr. CAMPBELL. Thank you very much. I am honored. You can tell 

my seniority by visiting my office on the fifth floor of the oldest 
building. 

Mr. ScHiFFER. Sometimes, Congressman, it might have been the 
opposite. When it was time to get rid of the Stu SchifTers of the 
world, the person with the most seniority was given the debt collec- 
tion portfolio. In some respects, youth and vigor is really what is 
needed here. As Bob Ford indicated, these are not and they should 
not be, in the main, at least when we are talking about the small 
student loan cases, the large volume of small-dollar cases, they are 
not the stuff of which Supreme Court decisions ought to be made, 
and what you really need are often nonlawyers, people who are 
simply willing to move things along quickly and deal with volume. 

Mr. CAMPBELL. That deals with the second question, is actually 
one I was going to get to in a bit. I am concerned about the pilot 
program, that it is only farmed out to lawyers. What was the 
thinking behind that, as opposed to going to debt collection 
agencies? 

Mr. FORD. Well, Federal debts already. Congressman, are run 
through debt collection agencies. As you may recall from the proc- 
ess, we are the Government's collector of last resort. When a stu- 
dent loan, for example, goes into default, the Department of Educa- 
tion will try to collect it. They will then normally run it through a 
debt collection agency, to have them try to collect them, and only 
the most recalcitrant deadbeats, the ones that nobody can get to 
pay, are then sent to us to sue. So, when they come to us for suit, it 
was thought that the private counsel law firms who specialized in 
this business would be the appropriate people to go. 

Mr. FORD. May I make one comment on the Congressman's previ- 
ous question? 

Mr. CAMPBELL. Before you do, if you do not mind, I just want to 
pursue it a second further, because you do refresh my memory. If 
Education, then, cannot collect the loan, will they actually sell it to 
the ABC Collection Agency, when ABC fails, they then give it back 
to Justice? I didn't think so. I thought it  

Mr. FORD. I do not think they sell it. The Education people are 
here. There are other programs, for example, when the agencies 
look at their portfolio of debts and they make an informed judg- 
ment that these debts are salable, so we will sell these, these debts 
we will send to the Department for litigation. 

Now, before they would send them to us for litigation, I assume 
that they would go through the private  

Mr. FRANK. If they are here, and I do not see any reason to stand 
on ceremony, if there is someone from the Department who has an 
answer to Mr. Campbell's question, why do you not come forward 
and answer it. If someone from the Ekiucation Department is here, 
would you come forward, if you have the answer to that, rather 
than  

Mr. HAYNES. Mr. Chairman and members of the committee, no, 
we do not sell our loans. We do seek collection from the collection 
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agency we assign it to, then we send it over to the Justice Depart- 
ment, they are the last resort. 

Mr. FRANK. YOU have your hand between your mouth and the 
recorder. 

Mr. HAYNES. I am sorry. Congressman, as I said, we do not sell 
our loans to collection agencies. We assign them to them and, of 
course, if they do not collect them, then our last resort is to send 
them to the Justice Department. 

Mr. CAMPBELL. When you assign them to them, this is for a fee 
arrangement that you have or a percentage of the sum collected? 

Mr. HAYNES. When I assign them where, to the Justice 
Department? 

Mr. CAMPBELL. The collection agency. 
Mr. HAYNES. Yes, we do pay them an amount for handling, if 

they collect the loans. 
Mr. CAMPBELL. A percentage of what is collected? 
Mr. HAYNES. Yes. I do not know the exact percentage. 
Mr. FRANK. Going back to your competitive bid there, I would 

assume, is that a competitive bid? 
Mr. HAYNES. Yes, the collection agencies we use are identified by 

competitive bidding and, on average, we pay about 29 percent. 
Mr. CAMPBELL. This is very useful. I appreciate you suggesting 

the Education people coming forward, Mr. Chairman. It seems to 
me, then, that we have a system whereby the creditor makes the 
loan, when it defaults, deals with the collection agency on a per- 
centage basis, if the money comes in, it is great, if it does not, it 
then comes back to the creditor agency who assigns it to the Jus- 
tice Department for collection. 

Mr. HAYNES. NO, we assign it. They will give it back to us and 
then we send it to the Justice Department. 

Mr. CAMPBELL. I used the term "collection agency" wrongly. I 
meant to say  

Mr. FRANK. When he said "creditor agency," he meant you as 
the creditor agency. 

Mr. HAYNES. OK. 
Mr. FRANK. He said creditor agency and you are the creditor 

agency. 
Mr. CAMPBELL. I should have been clearer. So, at no stage in the 

process presently, nor in the pilot program, is there actually a sale 
of the debt, now that I understand it properly, if you do not mind 
the correction, I think I was unclear about that. 

Mr. FORD. Not in his program, but, for example, I was in Agricul- 
ture the other day and I was talking with them and they do sell 
some loans and 0MB and various agencies have sales of debts in 
the prelitigation stage and I assume—I do not know whether that 
is determined by the agency statute or the program, but there are 
sales of some debts and loans. 

Mr. CAMPBELL. All right. Now, this pilot program that we are de- 
scribing as to which we have 1 year of data deals only with farm- 
ing it out to litigation on a percentage basis? 

Mr. FORD. Correct. 
Mr. CAMPBELL. Not collection agencies, because you assume that 

has previously been done? 
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Mr. FORD. That is one of the gripes that my private counsel have. 
They call these debts "second placements" and they are very upset, 
because they do not like "second placement" debts. They want 
them before the collection agencies get them. 

Mr. FRANK. Let me make a suggestion. When we get to the De- 
partment of Agriculture, it strikes me that one reason there may 
be a difference between the Agriculture Department and the Edu- 
cation Department is Education has some real personal loans, 
whereas, in Agriculture they would be more business loans, and I 
assume in that market a personal loan might be harder to sell 
than a business loan. I would think there would be more people 
who want to buy to sue  

Mr. FORD. TO sue. 
Mr. FRANK. Exactly. 
Mr. HAYNES. Mr. Chaiirman and members of the committee, we 

do sell college housing loans. 
Mr. FRANK. That would make the point, then, personal education 

loans, but where there is some kind of a cooperate entity or a busi- 
ness entity, then you do sell them. 

Mr. CAMPBELL. What I am driving toward is the possibility of ex- 
panding the pilot program, that you actually sell the debts more. It 
seems to me that you come in and out of the system a number of 
times, and it might be more efficient, if you are going to sell, to 
sell, as opposed to farming it to an agency, having them fail and 
then bring it back to the Department of Justice. That is the trend 
toward which I am going. 

Two other questions. I am concerned, I think all of us are, about 
the potential civil rights aspects of excessively vigorous debt collec- 
tion activity. This was one of the arguments raised against the 
prospect of farming it out to a nongovernmental party when I was 
at Justice. 

Can you comment, Mr. Schiffer or Mr. Ford, about how you view 
the activities of the collection agencies? Now I am moving beyond 
the attorneys, hopefully the attorneys are not violating civil rights, 
who knock on the door in the middle of the night, the breaking of 
arms and limbs and so forth, this I trust has no place in our debt 
collection activity and I am hoping that it will not when we farm 
these out. Have you monitored this in any way? 

Mr. SCHIFFER. Mr. Ford is in charge of this. 
Mr. FORD. We have had, to my knowledge, Mr. Campbell, no com- 

plaints about the private counsel that are under contract in our 
program. I could not address the question with respect to the debt 
collection agencies. More likely, the people from the Federgd sigen- 
cies could, because we do not deal with the debt collection agencies. 

Mr. CAMPBELL. OK. 
Mr. FORD. They send it back, as you said, to the creditor agency 

and it comes to us and then the debt collection agency is out of the 
picture, they failed to collect it. 

Mr. CAMPBELL. It seems to me, though, that you would not in the 
normal course of things get the complaints. You, after all, are the 
collector. The complaints, rather, would be from the people who 
think their civil rights have been abused, if that does exist, if that 
is a problem, and it would be a Justice Department concern, it 
seems to me, under civil rights issues. So, I would urge the over- 
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sight—and maybe this is something we can deal writh in the stat- 
ute, to include an element that if there is a sale of debt, that the 
collection agency have some oversight responsibility as to their 
practices. 

The last question is have is the $25,000 maximum on the pilot 
program. I understand that we are now talking about the larger 
debts being sold to the law firms. I would like to know the thinking 
behind that. I am skeptical of that decision, for the following 
reason: 

It seems that there is some what economics would call cherry- 
picking, to get a lower rate, you might get some of the bigger ones, 
and by removing the bigger ones, you necessarily are going to get a 
lower rate for the Government or, if you will, a higher percentage 
charge to the Government. So the question occurs to me, why did 
you make the $25,000 top? 

Mr. FORD. Quite candidly. Congressman, it was a compromise 
with the U.S. attorneys, to get their full cooperation in the pro- 
gram. As you may recall from your days at the Department, the 
U.S. attorneys generally were not in favor of bringing private coun- 
sel in. When we had the legislation passed, we tried to get their 
cooperation and did, and one of the deals that we struck at the be- 
gipning, because at that point the U.S. attorneys were somewhat 
leery of enabling private lawyers, of whom they knew nothing, to 
come into court in the name of the United States of America and 
sue Bob Ford or whoever, and they were a little bit leery, so we 
had to work out some compromises. We decided we would not send 
criminal debts at the beginning of the pilot project. We decided we 
would not send—and we told private counsel in the bidding, it was 
not our intention to send to you what we would anticipate would 
be contested litigation. What we need from the private counsel is 
the collection of the judgments that are easy to get in the post- 
judgment posture, and they excel at that. So, these were 
compromises. 

Now I am trying to encourage some of my friends in the Crimi- 
nal Division and everywhere, let us try sending out some criminal 
judgments to see if we can collect those. The $25,000 limitation at 
any time, any U.S. attorney who has developed confidence in the 
private counsel working in his or her district can send out cases 
over $25,000 at any time they want. 

Mr. CAMPBELL. Thank you. That completes my questions, but for 
one. I wanted to know if you—when I did the survey for the 
Deputy Attorney General, I remember that Baltimore was an ex- 
ceptionally good debt collection program. Is that still the case? 

Mr. FORD. Yes, because of Geri Zinzer. 
Mr. CAMPBELL. Exactly. I was about to mention her. Well, grand. 

It is nice to have you gentlemen here. 
Mr. FORD. Congressman, one thing I would like to add to what 

Mr. Schiffer said in relation to the morale problem. The adminis- 
tration, particularly the Treasury Department, has been very help- 
ful. They have awards every year that recognize outstanding debt 
collection operations in U.S. attorneys offices and other places, and 
these people are brought to Washington and actually get to meet 
the Secretary of the Treasury and they get cash awards and that 



38 

helps. It has been a big help in raising the morale and making the 
people think that somebody cares. 

Mr. CAMPBELL. YOU prompt one last question. I am sorry, Mr. 
Chairman, you have been very patient with me. Do the candidates 
for U.S. attorney still get run by the debt collection czar? 

Mr. FORD. NO, but I wish they did. 
Mr. CAMPBELL. OK. That was  
Mr. FORD. That was one of the programs that you started and we 

did it for a while  
Mr. CAMPBELL. One of the initiatives. 
Mr. FORD [continuing]. But I think it would still be helpful. 
Mr. CAMPBELL. OK. Maybe we should. Thank you. 
Mr. FRANK. Mr. Campbell asked a couple of very useful lines of 

questions, in my judgment. One, on the complaints, I would hope 
you would do outreach. If we had heard a lot of complaints, I think 
we would have heard them and we in Congress would have gotten 
some complaints. If people would complain, they would have fig- 
ured it was Federal and they would have complained to the Mem- 
bers of Congress and they would have filtered to us and we have 
got none, to my knowledge, and the staff confirms that. But it 
would still be helpful and we might do outreach to State consumer 
agencies in those areas, to see whether there are complaints. My 
guess is that we probably have not had too many or any at all and 
I am pleased with that. 

The other, I was a little disturbed about the $25,000 limit and I 
had not—there is nothing in the statute that puts that limit on, 
right? 

Mr. FORD. That is correct, sir. 
Mr. FRANK. Well, the notion that Congress authorizes a program 

and that we did not have to bargain with the U.S. attorneys to get 
them to be supportive of it, so we put a limit on it that had not 
been anticipated is very troubling. I would hope that we could just 
not have that kind of attitude. That is just crazy. 

Mr. Schiffer, you talk about institutional bias, I just do not have 
any patience for that, no understanding of it. People are very busy 
and we are talking about things that were not being collected, and 
the notion that we had to negotiate a compromise on something 
with some of the possible negative consequences that Mr. Campbell 
mentioned bothers me very much. 

Mr. SCHIFFER. I confessed my bias, only to have it discounted, 
and then tell you what a fair person I was. I think the problem 
that was perceived and the problem that led to this program, as I 
said, was in the large-volume, small-dollar cases. I have not heard 
criticisms that the Department is not vigilant in going after 
the  

Mr. FRANK. Well, $30,000 and $40,000 these days is probably 
not  

Mr. SCHIFFER. I did not want to quibble over  
Mr. FRANK. I do, Mr. Schiffer, we have to quibble, and I think, 

frankly, you are trying to take back what you were honest enough 
to say, so why don t you leave it where it was. I think there is an 
institutional bias in the Department. I think that is a grave error. I 
am sorry that people have to be told that collecting money owed 
the Government is important. I would have hoped they would have 
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help get that point across, given the nature of the Government's 
fiscal problems today, especially. 

But in particular, I do not think—you know, I am sure they go 
after multimillion-dollar judgments, but $25,000 is pretty low 
today, with the kind of activity and I am very disappointed that it 
had to be bargained into being supportive of doing an active 
project. 

Mr. FORD. Well, I hope I did not create the impression that they 
were intransigent, digging in their heels and this, that and the 
other, but it was a brand new program, Mr. Chairman. 

Mr. FRANK. YOU are trying to take back and be nice to them and 
I just reject that. I think you told the truth the first time, that they 
did not like it, they were reluctant, they took it as criticism, they 
reacted—you know, bureaucracy has a lot of good things about it, it 
has some bad things about it. It sounds to me like we have the 
worst aspects of bureaucracy here, "You're criticizing me, you're 
saying I'm not doing the best possible job," and the answer was no, 
we are saying given the resources that we give you and what we 
think you do better and what other people do better, we think this 
is a useful way to go. I am very disappointed to hear that and I 
think we will have to look at that in terms of the reauthorization, 
we are where we are now, but it is a 1-year thing and I think we 
may have to address this question of a ceiling, what is your inten- 
tion with regard to that ceiling, how you should be—the U.S. attor- 
ney, now what his or her option can raise it. 

Mr. FORD. Conditions vary in the U.S. attorneys offices around 
the country. Their debt collection caseloads vary tremendously. 
One district, for example, may have a very heavy load of cases 
from the Department of Agriculture and practically none from the 
Education Department, and vice versa in another district. We have 
tried to maintain a modicum of centralized control, at the same 
time to have a maximum flexibility to recognize local conditions. I 
could not  

Mr. FRANK. I understand, but I do not understand why a $25,000 
ceiling is a necessary part of that. It seems to be a fairly low 
ceiling. 

Mr. FORD. Well, what I was trying to get to, I guess in a long- 
winded way, was there may well be over $25,000 cases going out to 
private counsel right now in some districts, where the U.S. attor- 
ney and the private counsel have worked together long enough to 
establish a confident working relationship. 

Mr. FRANK. When a law is passed that mandates a program that 
seems to be a perfectly reasonable one, I do not think we should 
have to wait for the U.S. attorneys to reach a certain competence 
level for that program to be carried out without an artificial re- 
striction, and that is something that I intend to return to, because 
that is what you are telling me, that when the U.S. attorney really 
feels comfortable enough about it, he or she says, well, we will not 
have that limit. If the limit does not make sense, and it does not, I 
am really troubled by it. I appreciate my colleague bringing it up. I 
am going to think some more about that and I would advise you to 
reconsider that. I do not really think it is in the spirit of what we 
did, for us to pass the pilot project. 
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I understand, if we are talking about $1 million, that is a differ- 
ent story, but $25,000 seems to be awfully low for this and may ac- 
count, in part, for the relatively low collection rate we are getting. 

Mr. Smith. 
Mr. SMITH of Texas. I do not have any questions. 
Mr. FRANK. Thank you. We will dismiss our friends from the Jus- 

tice Department and we will ask Mr. Franks from the Agriculture 
Department to join Mr. Haynes at the table. You may proceed, gen- 
tlemen, and, without objection, we will put your statement in the 
record. 

You may proceed. Why don't we start with you, Mr. Haynes, 
since we already warmed you up. 

STATEMENT OF LEONARD L. HAYNES III, ASSISTANT SECRETARY 
FOR POSTSECONDARY EDUCATION, DEPARTMENT OF 
EDUCATION 

Mr. HAYNES. Thank you. 
Mr. Chairman and members of the subcommittee, it is a pleasure 

to be here and testify in support of the extension of the private 
counsel debt collection pilot project. 

As you know, we at the Department have a comprehensive and 
effective debt collection process and, using the tools that are avail- 
able to us, we have been able to increase our collections for each of 
the past 4 years from $458 million in fiscal year 1986 to $633 mil- 
lion in fiscal year 1989. 

One of the important tools now available to us, of course, is liti- 
gation by the U.S. attorneys as a part of this process and, as I said 
previously, the U.S. attorneys are the collectors of last resort. 

The use of private counsel by the U.S. attorneys has great poten- 
tial for improving the Department of Justice's ability to enhance 
the debt collection process and the credit management effort, and 
extension of this pilot project is critical, we feel, to the data neces- 
sary to determine the effectiveness of the use of private counsel in 
Federal debt collection. 

With your permission, Mr. Chairman and members of the sub- 
committee, I have prepared materials for the hearing record that 
briefly describe the student loan programs, the default problem 
and measures that we are using to collect defaulted student loans. 
Summarized, they are, as follows: 

As of the end of fiscal year 1989, the cumulative student loan 
commitments were $112 billion. As of March 31, 1990, unresolved 
defaulted student loans held by guarantee agencies and the Depart- 
ment constituted $8 billion, and we estimate that gross new stu- 
dent default claims will be approximately $2 billion by fiscal year 
1990. 

The Department has increased collections on defaulted student 
loans over the last 4 years, as indicated: In fiscal year 1986, collec- 
tions totaled $458 million, in 1987, $553 million, and in fiscal year 
1988, $556 million, and in fiscal year 1989, $633 million. 

For fiscal year 1989, collections on defaulted student loans came 
from the following sources: From guarantee agencies, $314 million, 
Federal  collections totaled $319 million,  including $187  million 
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from IRS offsets, $121 million from Federal staff/collection agen- 
cies, and $11 million from the Department of Justice. 

In terms of the collections process, the regulations that prescribe 
specific debt collection rules that lenders, guarantors and schools 
must follow to collect debts are contained in the Perkins loan and 
GSL program regulations, respectively. Once defaulted student 
loans are assigned to the Department, a detailed collection process 
is employed. As indicated, we do our best to collect the funds. If 
not, we turn it over to a collection agency and then, after a period 
of time, if that is not successful, then, of course, it goes to the Jus- 
tice Department. 

In addition, we are able to collect from Federal employees by 
way of garnishment moneys that are owed us by those Federal em- 
ployees that are in default. 

In terms of credit management and debt collection legislation, we 
support legislation that would extend the pilot project, because pri- 
vate counsel we feel has the potential to give the Department ex- 
panded use of litigation as a collection tool. 

Because the Department's defaulted student loan accounts, on 
average, have a relatively small balance of about $2,500, we believe 
the use of private counsel to collect and litigate on small balance 
accounts, like defaulted student loans, will free scarce Justice De- 
partment resources for larger balance accounts of Federal agencies 
and generate more money for the U.S. Treasury. 

Furthermore, Justice recently advised the Department that it 
would waive the requirement that Education provide Justice with 
the name of the debtor's employer on any litigation referral to dis- 
tricts participating in the pilot program. This waiver means—and 
this Ls a key point—that the Department will be able to increase by 
50 percent its litigation referrals to private counsel pilot districts, 
without increasing our own staff resources. 

For example, during the first 18 months of the pilot, with 5 dis- 
tricts participating in the pilot program, the Department referred 
approximately 2,800 cases to these districts. The Department had 
previously estimated that it could produce 6,000 referrals during 
fiscal year 1991 to the 10 pilot districts that will be participating in 
the program. Now, with this waiver, we will be able to produce 
9,000 referrals, with an estimated value of $23 million to the ten 
pilot districts, if this legislation for the pilot is passed. 

In other words, what we are saying to you, members of the sub- 
committee, we are in support of the pilot project. We feel that it 
will have net returns greater than what we would have had were it 
not for the pilot, and we are pleased to respond to any questions 
you may have at this time. 

[The prepared statement of Mr. Haynes follows:] 



48 
PREPARED STATEMENT OF LEONARD L. HAYNES III, ASSISTANT SECRETARY FOR 

POSTSECONDARY EDUCATION. DEPARTMENT OF EDUCATION 

Mr. Chairman and Members of the Subcommittee: 

It is my pleasure to b0 here to testify in support of the 

extension of the Private Counsel Debt Collection Pilot Project. 

The Department of Education (ED) is committed to responsible 

management of the student loan programs.  At the Department, we 

believe we have a comprehensive and effective debt collection 

process.  We use all of the collection tools prescribed by the 

Federal Claims Collection Standards and 0MB Circular A-129, (on 

credit management) to collect defaulted student loans.  Using 

these tools, the Department has increased its collections for 

each of the past four years, from $458 million in Fiscal Year 

1986 to $633 million in Fiscal Year 1989.  One of these tools, 

litigation by United States attorneys, is an integral part of 

that process.  In the Department's process. United States 

attorneys are the collectors of last resort.  They are critically 

Inportant components in the debt collection process, in ED, and 

in other Federal agencies.  The use of private counsel by U.S. 

attorneys has great potential for improving the Department of 

Justice's ability to enhance the Federal debt collection and 

credit management effort.  The extension of this pilot project is 

critical to gather the data necessary to determine the 

effectiveness of private counsel in Federal debt collection. 

With your permission, Mr. C3iairman, I have prepared 

materials for the hearing record that briefly describe the 

student loan programs, the default problem, and measures that the 
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Department continues to employ to collect defaulted student 

loans.  I will summarize the contents of these materials. 

Background 

o   As of the end of fiscal year 1989, cumulative student 

loan commitments were $112 billion, broken down as 

follows: 

Guaranteed Student Loans (GSL) - $102 billion 

Perkins Loans - $10 billion 

o   As of March 31, 1990 unresolved defaulted student loans 

held by Guarctntee Agencies and the Department were 

$6 billion, broken down as follows: 

GSLs with State and private, non-profit 

guarantors: $ 7 billion 

GSLs and Perkins loans with the 

Department: $ 1 billion 

o   The Department estimates that gross new student loan 

default claims will be approximately $2 billion in FY 

1990 

o   The Department has increased collections on defaulted 

student loans over the last four years: 
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In FY 1986, collections totalled $458 million; in 

FY 1987, S553 million; in FY 1988, $556 milliont 

and in FY 1989, $633 million. 

o   For fiscal year 1989, collections on defaulted student 

loans came from the following sources: 

Net Collections by guarantee agencies were $314 

million; and Federal collections totalled $319 

million. Including S187 million from IRS offsets, 

$121 million from Federal staff/collection 

agencies, and $11 million from the Department of 

Justice. 

The Collection Process 

Regulations that prescribe specific debt collection (due 

diligence) rules that lenders, guarantors and schools must follow 

to collect debts are contained in the Perkins Loan and GSL 

program regulations, 34 CFR Parts 674 and 682, respectively. 

Once defaulted student loans are assigned to the Department, a 

detailed collection process is employed.  The process, which is 

highly automated, has the following features: 
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Collection activities by Federal staff for the first 

120 daysi 

- 3-6 automated dunning letters 

automated IRS address search 

- automated credit reporting 

Use of the Debt Management and Collection 

(computer) System with the following features: 

computer terminal access to loan records 

computer screens with unlimited collector 

note pad 

automated letter feature with over 2,000 

letters and notices available 

-   collector workload scheduler 

Collection activities by collection agencies (after 120 

days and up to 10 years): 

12 collection contracts were awarded on April 12, 

1990 replacing the 6 contracts previously in 

effect V 

collection agencies are contractually obliged to 

follow minimum account resolution standards 

(similar to regulatory due-diligence) 

collection agencies with the best results are 

rewarded with additional work 

debtors pay collection agency fees 



46 

o   Collection by Federal salary offset and Federal income 

tax refund offset (monthly/annually respectively) after 

notices are sent to debtors and they have had the 

opportunity for reviews and oral hearings regarding 

their debts. 

o   Collection through a specially authorized one-time 

Student Loan Payoff Program to permit eligible 

borrowers who have defaulted on their Federally 

guaranteed student loans to repay those loans without 

penalties, administrative charges, or collection fees. 

Credit Management and Debt Collection Legislation; 

o   The Department supports legislation that would extend 

the Private Counsel Debt Collection Pilot Project 

because private counsel has the potential to give the 

Department expanded use of litigation as a collection 

tool. 

o   The Department's defaulted student loan accounts on 

average have a relatively small balance of 

approximately $2,500.  We believe that the use of 

private counsel to collect and litigate on small 

balance accounts, like defaulted student loans, will 

free scarce DOJ resources for larger balance accounts 
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of Federal agencies and generate substantial, 

additional revenue for the U.S. Treasury. 

Furthennore, DOJ recently advised the Department that 

it would waive the requirement that ED provide DOJ with 

the name of the debtor's employer on any litigation 

referral to districts participating in the pilot 

program.  This waiver means that the Department will be 

able  to Increase by 50% its litigation referrals to 

private counsel pilot districts without increasing its 

staff resources. 

For example:  During the first 18 months of the pilot, 

with five districts participating in the pilot program, 

the Department referred approximately 2,800 cases to 

these districts.  The Department had previously 

estimated that It could produce 6,000 referrals during 

FY 1991 to the ten pilot districts that will be 

participating in the program.  Now, with this waiver, 

the Department will produce 9,000 referrals with an 

estimated value of $23 million to the ten pilot 

districts if this essential legislation to extend the 

pilot program passes. 

Furthermore, the Administration has proposed in its 

fiscal year 1991 budget request that the Higher 
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Education Act be amended to include the following 

Credit Management and Debt Collection provisions: 

o   Credit checks for all GSL applicants who are 

age 21 or older and co-signers for those with 

negative credit histories 

o   Borrowers be required to provide driver's 

license numbers and other skip-tracing 

information at the time of loan application 

o   30 day delayed disbursement on loans to 

first-time borrowers 

o   graduated repayment schedules to be offered 

to student borrowers 

o   wage garnishment by guarantors of student 

loans 

Finally, the Higher Education Act is scheduled for 

reauthorization in FY 1992.  It is Secretary Cavazos' 

objective to submit the Administration's Higher 

Education Act Reauthorization proposal to Congress in 

January 1991.  Clearly, concerns about credit 

management and debt collection are paramount as we 

prepare that package. 

I will be pleased to respond to any questions from the 

chairman or the members of the subcommittee. 
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Mr. SMITH of Texas [presiding]. Mr. Haynes, thank you for your 
testimony. 

Mr. Franks, will you be next? 

STATEMENT OF J. ROBERT FRANKS, DEPUTY GENERAL COUN- 
SEL, OFFICE OF GENERAL COUNSEL, DEPARTMENT OF 
AGRICULTURE, ACCOMPANIED BY STEPHEN BABCOCK, 
ASSISTANT GENERAL COUNSEL 
Mr. FRANKS. Thank you, Mr. Chairman and members of the 

subcommittee. 
I am Bob Franks. I am Deputy General Counsel for the Depart- 

ment of Agriculture. I am accompanied by Stephen Babcock, who is 
an Assistant General Counsel in our Office of the General Counsel. 

We appreciate the opportunity to appear before you to set forth 
the views of the Department of Agriculture on H.R. 4384 and H.R. 
4535. 

The subject of debt collection is of great importance to the De- 
partment of Agriculture, since we have several agencies whose ac- 
tivities generate large amounts of receivables. Among the creditor 
agencies, the largest in the Department is the Farmers Home Ad- 
ministration. Others that are significant lenders are the Commodi- 
ty Credit Corporation and the Rural Electrification Administration. 

As of the end of fiscal year 1989, September 30, 1989, the Depart- 
ment had outstanding loans and accounts receivables of $123.2 bil- 
lion. Of this amount, about $19 billion was delinquent. The majori- 
ty of the Department's delinquent debt, about 76 percent, to be 
exact, arises from the farmer loan program operated by the Farm- 
ers Home Administration. Basically, there is about $14.4 billion in 
delinquent debt in that farmer loan program. 

The level of delinquencies in this particular program is abnor- 
mally high because of a nilmber of factors. These would include re- 
laxed standards and high loan limits for emergency loans during 
the late 1970's, the farm crisis of the 1980's, and a court injunction 
that we were under that basically prohibited FmHA from foreclos- 
ing on or suing to collect any farmer program loans from about 
1983 to 1988. 

Now, the agency is in the process of working the large number of 
delinquencies through extensive debt servicing procedures that 
were developed under the Agricultural Credit Act of 1987. After 
taking these cases through these procedures, we have now begun to 
refer some farmer program loan cases to the U.S. attorneys for col- 
lection action, and, I might say parenthetically that obviously we 
have been and continue to refer other cases to the U.S. attorneys. 

The Department is using as many tools as we can to collect delin- 
quent debt. These include administrative, salary, and IRS income 
tax refund offsets. In some cases, such as the Rural Electrification 
Administration, as Mr. Schiffer mentioned earlier, the Department 
works closely with the Department of Justice and has workout 
groups that seek to resolve the delinquent loans under that 
program. 

We also regularly send substantial numbers of cases to the U.S. 
attorneys offices when debts cannot be collected short of litigation. 
Just to give you a little bit of a reference, our own figures show 



that as of March 31, 1990, we had about 25,000 debt collection cases 
with the various U.S. attorneys offices. 

We do support the pilot project to test the use of private attor- 
neys to obtain judgments to collect debts. The statutory authoriza- 
tion, as I understand it, expires on September 1. 

We have submitted a few debt collection cases to private attor- 
neys in this project in the first five districts, but it is very few, 
largely because those first five districts are primarily urban dis- 
tricts and we just do not have substantial activity in those districts. 

Last year, the Department of Justice did begin expansion of the 
pilot program into five new Federal districts. Three of those dis- 
tricts, specifically the district of New Jersey, the Middle District of 
Florida, and the Western District of Louisiana, were chosen be- 
cause of the large backlog of USDA debt collection cases, primarily 
Farmers Home Administration cases. Of course, we are very inter- 
ested in seeing how that program will work. 

We do, as I say, support the extension of the pilot project. We 
believe that terminating the project on September 1, will not pro- 
vide sufficient time to determine whether it is going to work or not 
work for the Department of Agriculture. 

We also support the additional amendments contained in H.R. 
4535. I am not going to discuss those, except to say particularly we 
are interested in the increase in the ceiling on the agency author- 
ity to compromise claims. We are also interested in what I would 
call the three interpretive clarifications to the Debt Collection Act 
that are contained in that legislation. 

With that, Mr. Chairman, I will stop. Thank you. 
Mr. FRANK [presiding]. Thank you. I have read the statement. I 

have no questions. I think this has been helpful to me. 
[The prepared statement of Mr. Franks follows:] 
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PREPARED STATEMENT OF J. ROBERT FRANKS, DEPUTY GENERAL COUNSEL, OFFICE OF 
GENERAL COUNSEL, DEPARTMENT OF AGRICULTURE 

Mr. Chairman and M«ab«rs of the Subconmittae: 

I appreciate the opportunity to appear before you to set 

forth the viewa of the Department of Agricultiure on B.R. 4384, a 

bill to extend the law providing for contracta for debt 

collection servicea, and H.R. 4535, which ia Icnown as the Debt 

Collection Amendments Act of 1990.  The Department of Agriculture 

supports both billa. 

The subject of debt collection is of great in^ortance to the 

Department of Agriculture alnce we have several agencies whose 

activities generate large amotints of receivables.  The 

Department's largest creditor agency is the Farmers Home 

Administration, which is the lender of last resort providing 

direct and guaranteed loans for farmera, rural families in need 

of housing, and rural busineaaes and cooBunities.  Other 

significant lenders are the Commodity Credit Corporation, which 

maXes farm price support loana, and the Rural Electrification 

Administration, which makea and guarantees electric and telephone 

loans. 

As of September 30, 1989, the Department had outatanding 

accounts and loans receivable of $123.2 billion.  Of this amount, 

$19 billion was delinquent, that is, payment had not been 

received by the date due.  More than $14.4 billion of Farmers 

Home Administration's farm loans, SI.5 billion of its rural 

housing loans, and over $700 million of its community and 
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business loans, were delinquent.  The Connodity Credit 

Corporation was owed nearly $800 million in delinquent debt; the 

Rural Electrification Administration had over $600 million in 

-delinquent debt; and the total of delinquent receivables owed to 

all other DSDA agencies (such as the Food and Nutrition Service 

and the Forest Service) was about $1 billion. 

As these figures show, the majority of the Department's 

delinquent debt--7e percent, to be exact--arises from the farmer 

loan program operated by the Farmers Home Administration (FmHA). 

The level of delinquencies in this particular program is 

abnormally high because of the coincidence of a nvimber of 

factors, including relaxed standards and high loan limits for 

emergency loans during the late 1970s, the farm crisis of the 

1980s, and a court injunction prohibiting FmRA from foreclosing 

on, or suing to collect, any farmer program loans from 1983 until 

1988.  The agency is now in the process of working the large 

number of delinquencies through extensive debt servicing 

procedures developed pursuant to the Agricultural Credit Act of 

1987.  Under provisions of that Act, enacted in large part as a 

result of the precipitous drop during the early 1980s in the 

value of farmland securing FmHA loans, extensive write-downs of 

debt are occurring on a "least cost to the Government basis". 

(Debts may be written down to the value of the collateral or the 

borrower may pay off the loan at an amount equal to what the 

Government would have netted from foreclosure.)  After taking 
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cases through thasa procedures, FBHA has begun to refer some of 

thea to the United States Attorneys for collection action.  Other 

claims, such as those relating to rural housing loans have been 

referred in the past, and continue to be referred, to the Dnited 

States Attorneys for collection. 

The Department is using as many tools as it can to collect 

delinquent debt.  These include administrative, salary, and IRS 

income tax refund offsets.  In the case of large delinquent loans 

made or guaranteed by the Rural Electrification Administration, 

the agency has established "workout' teams that, in consultation 

with the Department of Justice, seek to negotiate a resolution to 

the default. 

Ne also regularly send substantial numbers of cases to the 

offices of the Department of Justice's Onited States Attorneys 

when debts cannot be collected short of litigation.  These cases 

are typically routed from the field offices of the USDA creditor 

agency to the attorneys in one of the field offices of the 

Department's Office of the General Counsel.  After a review of 

the case files by these field attorneys to determine that 

litigation is warranted, the files are routed to the office of 

the Onited States Attorney serving the area in which the debtor 

resides.  The records kept by the General Counsel's office show 

that as of March 31, 1990, the Department of Agriculture had over 

25,000 debt collection cases at the Department of Justice. 
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Because of the tremendous workload of the Dnit«d States 

Attorneys, the Federal Debt Recovery Act, P.L. 99-578, provided 

for the creation of a pilot project to teat the uae of private 

attorneys to obtain judgaients to collect debts.  The statutory 

authorization for this program will expire on September 1st of 

this year.  Both H.R. 4384 and H.R. 4535 would extend the program 

until September 30, 1992. 

A few debt collection cases from the Department of 

Agriculture have been sent to private attorneys in the first five 

pilot districts.  However, these districts are largely urban 

districts, euid we do not have significant numbers of cases in 

such districts. 

As is set out in the testimony of the Department of 

Justice's representatives at this hearing, the Department of 

Justice, last year, began the process of expanding the pilot 

project to include five new federal judicial districts.  Three of 

these new districts—the District of New Jersey, the Middle 

District of Florida and the Western District of Louiaiana--were 

specifically chosen because they have large backlogs of cases or 

large numbers of potential referrals of cases involving debt owed 

to the Department of Agriculture, most notably the Farmers Home 

Administration.  At the present time, the contract attorneys have 

been selected for these districts, and we expect that cases will 
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soon begin to be referred to theae attorneys.  He are waiting to 

see what results this program will produce. 

Terminating the pilot program on September 1 of this year 

would not provide sufficient time to determine how well the 

program may or may not work for USDA, and we thus support the 

extension of the pilot program. 

He also support the additional amendments contained in H.R. 

4535 the "Debt Collection Amendments Act of 1990".  I will not go 

into detail on these amendments, but will merely highlight 

several points. 

This Department agrees that increasing the ceiling on agency 

authority to compromise claims against the Government from $20 

thousand to $100 thousand makes sense.  This would allow 

departmental agencies to resolve most small claims internally and 

promptly.  It would also decrease the number of compromise 

agreements referred to the Department of Justice for approval. 

Ke believe that the three interpretive clarifications to the 

Debt Collection Act that the Department of Justice has proposed 

in their legislation would be helpful.  He are particularly 

interested in the amendment to ensure that the Federal Government 

can continue to collect interest on debts from state or local 

governments and can use offset procedures to collect such debts 
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when appropriate.  The issue of collecting interest haa ariaen in 

programs such as the food staiq} program administered by this 

Department.   Several appellate courts have bald that the Debt 

Collection Act of 1982 abrogated the Government's common law 

right to collect interest on debts owed by state and local 

governments.  However, a recent case (Galleoos v. Lvno. 891 F.2d 

788 (10th Cir. 1989)) held that the Department of Agriculture 

could collect interest on a claim against a state under common 

law authority.  The proposed amendments would eliminate this 

confusion. 

Ne also support the proposal to correct the ruling by the 

Armed Services Board of Contract Appeals that the Government must 

use the offset procedures set out in the Debt Collection Act 

before it can offset payments due to Government contractors.  The 

Contract Disputes Act sets up a separate aat of procedures to 

govern disputes arising between contracting officers or their 

agencies and private contractors.  To subject the Government to 

botii the Contract Disputes Act procedures and to the Debt 

Collection Act procedures gives debtors op>portunities to delay, 

and possibly avoid, the payment of debts actually owed to the 

Government. 

This concludes my testimony.  I thank you again for the 

opportunity to appear before you.  If you have any questions, I 

will be happy to answer them. 



Mr. FRANK. Mr. Smith. 
Mr. SMFTH of Texas. Mr. Chairman, is Mr. Kramer going to testi- 

fy now or  
Mr. FRANK. I thought he was on a separate panel—oh, he is no 

the same panel, I am sorry. I apologize. No, he is separate. 
Mr. SMFTH of Texas. He is separate. 
Mr. FRANK. Yes. 
Mr. SMITH of Texas. Thank you, Mr. Chairman. I do have a 

couple of questions. 
Mr. FRANK. I did not think Mr. Kramer was at the table. I just 

thought maybe he would sneak up here when I was not looking. 
[Laughter.] 
Mr. SMITH of Texas. We have been told today that the U.S. Gov- 

ernment is owed over $250 billion, and both Mr. Haynes and Mr. 
Franks, you all have testified that your particular departments are 
owed in the billions of dollars, as well. 

Perhaps it w£is discussed before I arrived, but I think the real 
question is perhaps not so much how much the Government is 
owed, but how much could actually be collected. A lot of individ- 
uals either do not have any ability to pay, businesses go bankrupt 
and so forth. What is your rough estimate, based upon your own 
experience, as to how much of the money that is owed you is actu- 
ally collectable? 

Mr. FRANK. Before you answer that, I am going to ask the gentle- 
man to take over. We are going to have a Housing Subcommittee 
meeting, which is marking up and is supposed to be finished, and I 
have to exempt myself for about 15 minutes. I will be back, so you 
will be in the charge, the gentleman from Florida. 

Mr. SMITH of Texas [presiding]. We will try not to bring up too 
many other subjects while you are gone. 

[Laughter.] 
Mr. FRANKS. Mr. Smith, quite frankly, I do not think I can really 

give an estimate of how much is collectable. There are a lot of fac- 
tors involved and it depends on the nature of the debt. 

For example, we have fairly large REA borrowers, some of whom 
are in financial difficulty. Again, as Mr. Schiffer pointed out, we 
have workout groups working on those. Normally, a fairly large 
amount of that debt is paid back. There are other programs, for ex- 
ample the old economic emergency loan program and the emergen- 
cy loan program, where the debt is fairly old and the chances of 
collecting much of that are probably fairly slim. 

Mr. SMFTH of Texas. OK. What percentage of the totsd amount 
owed do those programs represent? 

Mr. FRANKS. Of the delinquent amount, I would think slightly 
less than half is under those emergency loan programs. 

Mr. SMITH of Texas. Less than half, about half? 
Mr. FRANKS. Less than half. 
Mr. BABCOCK. Less than half of $19 billion. 
Mr. FRANKS. Yes. 
Mr. SMITH of Texas. OK. 
Mr. Haynes, what about your experience? 
Mr. HAYNES. Congressman, the Department of Education, of the 

amount owed us, we collect, on average, about 50 percent of what is 
owed. We are owed $2 billion, we expect to collect about  
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Mr. SMITH of Texas. About half of that? 
Mr. HAYNES. Yes, sir. 
Mr. SMITH of Texas. You figure about half is collectable? 
Mr. HAYNES. Yes. 
Mr. SMITH of Texas. OK. The next question is what is your per- 

sonal experience with the pilot program. I know, for example, Mr. 
Franks, you said you did not have much experience with it in the 
locations where it was in place. 

Mr. Haynes, what about your experience? 
Mr. HAYNES. Congressman, in terms of our own experience, we 

have been able to increase collections as indicated. For example, 
because of the pilot, we noted that in fiscal year 1988, we referred 
6,300 cases to Justice and netted $24 million, and in 1989, when the 
pilot kicked in, we went up to 8,000 accounts and netted all total 
$30 million. Of that amount, $11 million came as a result of being 
in the pilot. 

Mr. SMITH of Texas. Would you favor expanding the program? 
The chairman was saying earlier that he would like to increase the 
amount, the limit to $25,000. Would you agree with that? 

Mr. HAYNES. I think that  
Mr. SMITH of Texas. Or are you doing a good enough job, where 

you think they should be entrusted with greater responsibility and 
greater debt collecting ability? 

Mr. HAYNES. Congressman, let me answer this way: I think we 
need to get more data to properly evaluate the pilot, so I think that 
is why I think we need to extend it. We have no problems with 
where we presently are. The amounts that we normally refer are, 
on average, about $2,500, primarily from student loans. 

Mr. SMITH of Texas. I saw the average is about $3,000, so it is 
well below the $25,000 threshold. 

Mr. HAYNES. Yes, sir. 
Mr. SMITH of Texas. Mr. Franks, what about you, would that in- 

crease the activity in those particular areas, if the amount were 
raised,or not necessarily? 

Mr. FRANKS. Mr. Smith, I am not sure that that ceiling is par- 
ticularly relevant to the Department of Agriculture. In the three 
new pilot districts, three of the second five pilot districts, I believe 
the activity is primarily going to be in the area of rural housing 
foreclosures, rather than in collecting debt such as post-judgment 
debts. 

Mr. SMITH of Texas. Thank you. 
I am going to yield to my colleague from California, Mr. 

Campbell. 
Mr. CAMPBELL. Thank you, Mr. Chairman. 
Mr. SMITH of Texas. Say that again. 
[Laughter.] 
Mr. CAMPBELL. Thank you, Mr. Chairman. 
I would like to welcome you and appreciate your testimony and 

compliment you. This is a very difficult, but important task. Now, 
as you might have picked up from the previous testimony, I used to 
do this work at the Department of Justice before I became a profes- 
sor and then to Congress, but I still need instruction and I won- 
dered if you would help me on this. 
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The way the system works, as I understand it, you gentlemen, 
Mr. Haynes and Mr. Franks, make the first judgment as to wheth- 
er a debt should be sold to a collection—that is the wrong phrase— 
farmed out to a collection agency, that is the first call, or whether 
you should use your internal processes to try to collect it. After it 
has failed to be collected either route, you then make a decision 
whether to send it to the Justice Department, and then Justice 
makes a decision under this pilot program of whether they will 
contract with the private attorney. The first question, do I have it 
more or less right? 

Mr. HAYNES. Yes, you do. 
Mr. CAMPBELL. Thank you. Then at that first judgment, as to 

whether you farm it out or not, you are making a judgment as to 
whether your resources are best used in collecting this particular 
debt or not. I have a very strong preconception, informed by my 
experience as a debt collector, that you ought to send them all out. 
That is to say that Government employees have other activities for 
which you are trained, directed, that debt collectors provide a serv- 
ice that is specialized, and that the bias, if there is any, ought to be 
in favor of farming them all out. Could you tell me why you decide 
to keep some of those collections in-house? 

Mr. HAYNES. We have a process which we try to collect what is 
owed us, we allow 120 days. At the end of the 120 days, then we 
turn it over to a collection agency that we have contracted with. 

Mr. CAMPBELL. SO, it is automatic? 
Mr. HAYNES. Yes, sir. 
Mr. CAMPBELL. All right. That answers my question. In a sense, 

then, you do what I would suggest. 
Mr. HAYNES. Yes, sir. 
Mr. CAMPBELL. And is the same true with the Department of 

Agriculture? 
Mr. FRANKS. NO, Mr. Campbell, and let me elaborate a little bit 

on that. The first point I would make is that, generally, we do not 
use collection agencies to collect our debt. Now, that again is for 
several reasons. Obviously, if you have got debt from an REA co-op 
of several million dollars, you do not turn that over to a collection 
agency. 

Another factor is that most of the debt that is owed to the Com- 
modity Credit Corporation that arises out of the domestic farm pro- 
grams is collected by administrative offset. In other words, the 
debtors are people who continue to participate in farm programs 
and who are eligible to receive payments in subsequent years. If 
they owe us debt, we offset that against the payments we would 
make in subsequent years, and we collect, at least in that particu- 
lar program, much of the debt through administrative offset. 

In the case of the Farmers Home Administration, we are prohib- 
ited by provision in our Appropriations Act from using funds to 
employ or contact with debt collection agencies to collect the debt, 
so we do not use them in that situation, either. 

Mr. CAMPBELL. That is in your authorizing legislation? 
Mr. FRANKS. No, that is, I believe, in the regular Appropriations 

Act. 
Mr. CAMPBELL. It is a problem in the appropriation and it is  
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Mr. FRANKS. It has been a provision in the Appropriations Act 
for several years. 

Mr. CAMPBELL. And it says that you may not use a debt collec- 
tion agency for debts above a certain amount? 

Mr. FRANKS. No, it is a flat prohibition on the use of funds of the 
Farmers Home Administration to either employ or contract with 
debt collection agencies. 

Mr. CAMPBELL. And can you give me any explanation of why that 
came about? 

Mr. FRANKS. Let me point out one other thing. There is one spe- 
cific exception they have had. They have had a couple of pilot 
projects, I believe, that they have been running that were author- 
ized in that act. 

Mr. CAMPBELL. And can you enlighten me as to why this appro- 
priations rider was adopted? 

Mr. FRANKS. Well, the committee apparently did not want  
Mr. CAMPBELL. Because Congress wanted it that way? 
Mr. FRANKS [continuing]. To submit debts to collection agencies. 
Mr. CAMPBELL. I believe that is a bit cycular. I wondered if there 

was a bad experience. Do you want to speak to that question? 
Mr. FRANKS. Yes, let Mr. Babcock  
Mr. BABCOCK. I am the head of the Division of the Office of the 

General Counsel that handles Farmers Home Administration's 
legal work. We have two basic kinds of debts, housing debts and 
farm debts. With respect to the single-family housing program, it 
usually is not necessary to use a collection agency, because with 
the generally rising price of housing in the United States, if we can 
foreclose on our security, we are made whole and that is what we 
will be doing with the pilot program that the Justice Department is 
operating. That program's main utility for Farmers Home Admin- 
istration will be to foreclose on single-family houses where the bor- 
rower has stopped paying, and usually the borrower has left. So, it 
is not a situation where we would logically employ a debt collection 
agency. 

With respect to the farm loans. Congress has established an ex- 
tremely detailed and complex set of loan servicing provisions, and 
we go through an extremely complicated set of calculations to de- 
termine how much they can pay and we write off the rest. Again, 
there is usually no situation in which it would be logical to use 
debt collection agencies in any mass way. We do have security in 
some cases. 

Mr. Franks mentioned the old emergency loans and economic 
emergency loans. The security may not be much good and as we 
progress through the debt processing procedures set out in the Ag 
Credit Act of 1987 and get to the end of those procedures, maybe at 
that point we will want to use debt collection agencies. But that is 
a year or two or three into the future, because the borrowers have 
rights to administrative appeals, they have rights to mediation. If 
these do not work, they often file chapter 12 bankruptcy, and so it 
is not a situation where, even absent the statutory prohibition, we 
would be likely to use debt collection agencies on a large scale or 
on a nationwide basis. 

Mr. CAMPBELL. Thank you, Mr. Babcock. I truly am not con- 
vinced, however, that you need a statutory prohibition. You have 



given me a very wise recitation of discretionary factors which 
should be left, it seems to me, with the Department. Why a statuto- 
ry prohibition? 

Mr. BABCOCK. The agency  
Mr. CAMPBEIX. If you cannot defend it, that is fine, it may not be 

defensible. 
Mr. BABCOCK. The agency was attacked in court, both in the 

housing program and in the farmer program, for being too vigorous 
in its debt collection activities. It has put to bed and dealt with the 
accusations in both court cases. Both of these were extremely 
lengthy proceedings, lasting years, and perhaps this congressional 
prohibition came out of that era. I cannot say, I was not represent- 
ing the agency at the time this language first began appearing in 
our Appropriations Act. 

Mr. CAMPBELL. Rather than extend this unduly, let me ask if you 
would be so kind, hearing no objection from my colleagues, if you 
could supplement the record with a letter, if you would be so kind. 
I make that request to Mr. Franks, as well as to Mr. Babcock, to 
just tell me of that episode, if you would, because the instance that 
you believe, the case that led to the statutory prohibition, I would 
be very benefited from knowing about that. 

Mr. BABCOCK. On the farm program side, it is mentioned in Mr. 
Franks' testimony, Coleman v. Lyng, there was a prohibition, an in- 
junction which was in effect for most of the time between 1983 and 
1988 which prohibited the agency from taking any form of collec- 
tion action with respect to farm lo£ms. 

With respect to housing loans, the case is called Gabriel Johnson 
V. United States; it was a class action in Alabama, which has been 
to the circuit court of appeals once and is still pending in the dis- 
trict court. I mean if you want to know more, I will be happy 
to  

Mr. CAMPBELL. YOU have given me the case names. 
Mr. BABCOCK. There are pages of decisions, but I think it was 

the  
Mr. CAMPBELL. Mr. Babcock, what I needed was the case names 

and you have given that. 
Mr. BABCOCK. Yes, sir. 
Mr. CAMPBELL. If you would be so kind as to supplement the 

record with the citation, I then have all I need. 
Mr. BABCOCK. Yes, sir. 
[The information follows:] 
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United States Oltlce of the WBaftlngton. 
I Oeoanmsm of General DC. 

Agnculture Counsel 20250-1400 

MAY 14 1990 

The Honorable Tom Campbell 
House of Representatives 
Washington, D. C.  20515 

Dear Mr. Campbell: 

During my testimony on May 10 before the Subcommittee on 
Administrative Law and Governmental Relations on H.R. 4535 
and H.R. 4384, you asked for the citations to the two cases 
involving Farmers Home Administration's debt collection 
procedures that were mentioned by Stephen Babcock.  The 
case involving farm loans is Coleman v. Lynq, 864 F.2d 604 
(8th Cir. 1988), cert, denied, 110 3. Ct. 364 (1989).  The 
housing loan case is called Gabriel Johnson, et al•, v. 
U. S. Department of Agriculture, 734 F.2d 777 (11th Cir. 
1984).  Proceedings to implement the court's decision in 
Gabriel Johnson are still pending in the Federal District 
Court for the Southern District of Alabama, Civ. No. 80- 
0836-BH. 

I am also enclosing an  excerpt from Senate Report 99-438, 
to accompany the agriculture appropriations bill for fiscal 
year 1987.  This explains the provision prohibiting the 
Farmers Home Administration from using private debt 
collection agencies.  You had asked for background on this 
provision.  The current provision is section 631 of P.L. 
101-161. 

If you desire further information, please let me )cnow. 

Sincerely, 

J. Robert Franks 
Deputy General Counsel 

Enclosure 

The Honorable Barney Frank 
Chairman 
Subcommittee on Administrative Law 
and Governmental Relations 

Bouse Judiciary Coiunittee 

The Honorable Craig T. James 
Ranking Minority Member 
Subcommittee on Administrative Law 
and Governmental Relations 

Bouse Judiciary Committee 
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88 

place additional emphasis on identifying bonowets eligible for gradua- 
tion and initiating action to remove them from the FmHA portfolio. 

RDIF ASSET SALES 

The Omnibus Reconciliation Act of 1986, as reported by the Senate 
Budget Conunittee (S. Rept. 99-348). includes a provision to allow sale«> 
of the assets of the Rural Development insurance Fund (RDIF). Such 
sales would necessarily remove Farmers Home from all requirements to 
service those loans. This servicing has included subsequent loans and/or 
grants when necessary. Farmers Home has done an excellent job in 
servicing these loans because of its understanding of the needs of rural 
communities. The Committee is deeply concerned that private lenders 
may not afford similar considerations. Therefore, the Committee directs 
that no sale of assets be made to a purchaser who cannot certify that it 
has the ability and intention to service such loans in a responsible 
manner. 

PRIVATE COLLECTION AGENCIES 

The Committee has included bill language prohibiting the Farmers 
Home Administration from making use of pnvate debt collection agen- 
cies to collect delinquent payments from Farmers Home Administration 
borrowers. The Commiuee feels that the use of such agencies may re- 
strict the rights of borrowers, and renders FmHA incapable of making 
use of a wide array of aliemauves already available for resolving debt 
collection and borrowers' credit problems. Because of the current sute 
of the farm economy, FmHA should be sympathetic to the farmers' 
problems and should use local FmHA personnel for servicing the loans, 
including debt coUecbon. 

RURAL ELEcniincATiON ADMIMSTTIATION 

The Rural Electrificauon Administration [REA] was established by 
Executive Order 7037 on May II. 1935, to provide loan funds to eligi- 
ble borrowers for the purpose of extending central stauon electnc serv- 
ice to unserved penons in rural areas. Statutory provision for the 
agency was made in the Rural Electrification Act of May 20. 1936. On 
July I. 1939. under Reorganization Plan II, REA became a pan of the 
Department of Agriculture. On October 28, 1949, the purpose of REA 
was expanded by Public Law 423 which amended the Act to authorize 
loans for furnishing telephone service to rural areas. 

Public Law 93-32, enacted May 11, 1973. amended the Rural Elecin- 
fication Act of 1936, as amended, by establishing a Rural Electrificauon 
and Telephone Revolving Fund (RETRF) for the purpose of making in- 
sured loans to REA electnc and telephone borrowers. Loans made 
under this authonty bear either 2- or 5-percent interest in accordance 
with critena specified in the act, and have a maturity not to exceed 35 
years. The act also authorized REA to guarantee loans made by other 
lenders at rates and terms agreed upon between the lender and the bor- 
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Mr. CAMPBELL. I have one last question to Mr. Franks and to Mr. 
Haynes. The $20,000 maximum presently, as to your ability to com- 
promise, is the subject of some of the legislation we are reviewing 
today, whether we should go beyond that $20,000, and I understood 
Mr. Franks to be supportive of going above the $20,000 limit as to 
how much you can compromise. First of all, let me ask you, if I 
have your statement correct, Mr. Franks and then if Mr. Haynes 
could tell me, if you also believe you should have higher authority. 

Mr. FRANKS. Yes, Mr. Campbell, we do support going above the 
$20,000 limit, to allow the agencies to settle above that amount. 

Mr. CAMPBELL. And would you have a maximum in mind? 
Mr. FRANKS. We support the bill, H.R. 4535, and that goes to 

$100,000. 
Mr. CAMPBELL. Thank you. 
Mr. Haynes. 
Mr. HAYNES. Congressman, we have no problem with a higher 

amount. 
Mr. CAMPBELL. But affirmatively, do you seek a higher amount? 

Do you think that the Department of Education is appropriately 
using its discretion in settling these cases in a way that is prefera- 
ble to having Justice do it, so that you should have the right to go 
ahead and settle above $20,000? That is what is called a leading 
question. The answer is yes? 

Mr. HAYNES. Yes. 
Mr. CAMPBELL. Thank you. 
Thank you very much, Mr. Chairman. 
Mr. SMITH of Texas. Thank you all for your testimony. We appre- 

ciate your coming here today. 
We have one more witness before us and that is Mr. Kramer, if 

you would come forward. 
Our next witness is Donald Kramer, of St. Louis, MO. Mr. 

Kramer, let me say to you that I am going to need to yield the 
chairmanship, and that is a nice phrase I like to use, to my col- 
league, Mr. Douglas, and he will continue with this hearing. 

STATEMENT OF DONALD B. KRAMER. ESQ., KRAMER & FRANK, 
P.C, ST. LOUIS, MO 

Mr. KRAMER. I hope you will have an opportunity to ready my 
testimony. It is somewhat controversial. 

Mr. SMITH of Texas. I am scared of leaving now. 
[Laughter.] 
Mr. KRAMER. I can do it in 4 minutes. 
Mr. SMITH of Texas. That is a deal. 
Mr. DOUGLAS. He would be nervous about leaving you and me to 

work things out. 
[Laughter.] 
Mr. KRAMER. YOU are talking to someone down in the trenches 

and I do not benefit from the pilot project, I am not in a pilot dis- 
trict. I am an attorney whose life is collections. I have been in it 
since 1954. I have a staff of 101 people and I serve many banks £Uid 
credit unions and national corporations. I have offices in four 
States. 
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I support the pilot project, but I submit that this has not been a 
pilot project. If you will look at my materials that I have submitted 
to you, you will see that all the attorneys that have been involved 
in this have been getting junk. They have been getting what we 
call second placements, they have been worked by agencies, they 
have been worked by the U.S. attorneys office, and so when you see 
a small return on the figures that the chairman was referring to 
earlier, it is because it is a miracle they are collecting anything, 
because of the age and the previous handling. 

There were comments about why are we not getting claims over 
$25,000. Actually, the most collectable unsecured claims are in the 
$5,000 area. The $3,000 to $6,000 claims are the most collectable 
areas from the retail consumer. When you get a claim over $25,000, 
that person is very liable to go into bankruptcy. 

Also, in connection with previous testimony, when you talk about 
agencies, remember, they cannot sue, all they can do is make a 
phone call, make pressures other than suit. Those attorneys who 
are in the pilot project can sue. 

I urge you to look and see what is happening to claims under 
$500. I do not mention it in here, because it might be embarrassing 
to people. Remember that collection law is mainly techniques, 
rather than actual trial room work. That is why the U.S. attorneys 
office is not anxious for this work. 

But the biggest thing today is where are these accounts, where 
are the billions, where are the millions? We are hearing figures of 
the placements here, and if you will look at those figures, it is re- 
markably small and, as I say, it has been junk. I urge you to look 
and see what has happened to all of those claims. 

You have hea, 1 about a moratorium on foreclosures from 1983 to 
1988. When I heard a figure of 100,000 foreclosures that have never 
been handled—and that is mentioned in here—I wonder what hap- 
pened to them, in what drawer they are sitting. 

I think the U.S. attorneys office ought to be doing other things 
other than collections and I think they understand that, too. They 
can handle the bigger items, the trial items. We in the private 
sector believe we can do a wonderful job for you, if the work is 
placed promptly. But if you look at what happens in the private 
sector, in retail claims, and that is claims against consumers, you 
are talking about items that have to be placed at about the 120-day 
level. And I was pleased to hear the Education Department was 
thinking about that particular figure. We have got to have claims 
promptly, because the level of collection drops dramatically, once 
you go beyond that level. 

I want also, while I have your ear, to caution you that chapter 13 
bankruptcies are now being used to wipe out student loans. In St. 
Louis, the typical bankruptcy, the chapter 13, the typical plan calls 
for 30 percent for student loans. Government insured student 
loans, and the judges are granting it all over the country, because 
they feel they have to, the way the law is set up. You are going to 
get wiped out on 70 percent of your student loans. I would think 
that any attorney who files a chapter 7 bankruptcy for a person 
with a student loan might be guilty of malpractice, because they do 
not take advantage of the chapter 13 the way it is today. 
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I only represent creditors. I do not represent debtors. I suggest 
that you give the private sector the abiUty to collect these accounts 
for you, make it a truly pilot program. 

Let me just take a glance at my other notes here. I do not urge 
you to sell these accounts. I think what you will get for them is 
next to nothing. In the first place, the age of them means that you 
will probably get 3 to 5 cents on the dollar, if you are lucky, and I 
do not know whether there is that much money out there in the 
purchasing community to really buy all these claims. You can col- 
lect a much greater percentage if you place it with private counsel. 

I want to comment also that Bob Ford of the Justice Department 
has been very cooperative with the private sector. He has been ex- 
tremely willing to assist us. When they ask for bids on this project, 
1,177 offices asked for bidding. Only 85 bid on it, because of the 
problems that they saw in it. When they asked in the second five 
pilot districts, 431 asked for bidding information, and only 31 bid 
on it. It is because the private sector does not see the good claims 
coming. They can do a wonderful job for you, if you just give them 
an opportunity to do it, but agencies are not necessarily the 
answer, unless you can give them the authority to pass these on to 
attorneys. 

The process described by Congressman Campbell here, where it 
goes from one to another to another to another, it ends up with the 
attorneys years down the line and I think you may find that $6 
million a day is going beyond the statute of limitations, because of 
the delays. You have got a wonderful chance to collect, if you use 
the pilot project. 

Thank you. 
Mr. SMITH of Texas. Mr. Kramer, thank you for your testimony. 

You were true to your word, but you were candid as well as contro- 
versial, and that is much appreciated. 

Also, I think you have had a number of good suggestions that we 
ought to consider. 

[The prepared statement of Mr. Kramer follows:] 
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SUBCOMMITTEE ON ADMINISTRATIVE LAW C GOVERNMENTAL RELATIONS 
KAY 10, 19*0 

"Pilot" Prolaot is not a "Pilot" 

(a) Mot enough claims placed. 
(b) Only "junk". 
(o)  Districts are not representative. 

Where are the claims? 

(a) Only $7 billion pending, out of a total of more than $32 
billion. 

(b) Claims going beyond Statute of Limitations ($C million 
per day?). 

(o)  What happened to 100,000 foreclosures? 

(d)  Speed up processing. 

Attorneys hampered bv "red tape" 

(a) Allow negotiations, permitting some discretion for small 
reductions. 

(b) Allow discretion in use of letters and pleadings. 

Improve laws to assist recovery 

(a) Stop Student Loan losses in Chapter 13 eases. 
(b) Allow garnishments in all states. 
(c) Pennit assistance in tracing by government agencies. 
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PROPOSgD-jeSTIMOWY OF DOMALD B. KRAMER 

May 10, X990 - 10:00 A.M. 
House of Representatives 

Committee On The Judiciary 
SubcomBittae On AdBinistrativa Law k  GovernBantal Relations 

Mr. Chairman, Kembara of the Comaittaa, and members of the public 
My name is Donald B.Kramer. I am an attorney from St. Louis, 
Missouri, speaking for myself and not for any organization, 
appearing at your invitation, but at no expense to the government. 
I am not in a "pilot" district. My awareness of the "pilot 
program" comes from having been Chairman for two years of a 
committee of the Commercial Law League of America, designated to 
develop information on the Federal Debt Collection project. I 
currently serve as Advisor for that comnittee. I have met on 
several occasions with the Deputy Assistant United States Attorney 
in charge of the project for the Justice Department. My 
professional awareness comes from being President of Kramer ( 
Frank, P.c, a law firm devoted exclusively to the collection of 
delinquent accounts for creditors, including in my clientele eight 
major bankholding companies, 80 credit unions and many major 
national corporations; with a staff of 101 people in four offices 
looatad in Missouri, Illinois and Kansas. 

I appear here in support of a "pilot" project to allow private 
attorneys to assist in the collection of non-tax Federal debt. 
There was passage of the "Federal Debt Recovery Act of 19B6" 
(Public Law 99-578), but a real "pilot" project has not existed. 
Almost three years were spent developing a bidding process, 
developing a computer system, and in fiscal 1989 placing 3,647 
mainly "junk claims" totalling $14,2C6,391 in just five "pilot" 
areas. In the fiscal year 1990 through March 7, 1990, the Central 
Intake Facility only placed 617 claims with private counsel, 
totalling $3,776,207. Commercial claims under $25,000 were not 
being sent at all. What happened to the 10,452 cases totalling 
$131,100,000 the U.S. Attorney said were ready for transmittal in 
April, 1987? The "pilot" project did not become "operational" 
until September, 1989. The first five districts originally 
selected represented districts where the U.S. Attorney was having 
the most trouble in collecting accounts. That is not a "pilot". 
Items placed for collection were "junk", consisting mainly of 
"second placements", items that had previously been worked by the 
U.S. Attorney or by collection agencies. In most cases the claims 
were in the form of judgments that the U.S. Attorney was unable to 
collect. Attorneys were advised they would not be receiving fresh 
claims. Many prime collection law firms refused to bid because 
they didn't want to complete an Ill-page form, revise their whole 
computer system, and send two people to a one-week course, just to 
receive "junk". Most of the firms bidding realized they would lose 
money, but hoped that later claims received would not be "second 
placements". 
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Collaotlon law la aalnly taohniquea rathar than tha actual court 
rooB trial work. Xttornays In tha Justlca Department probably have 
little daalra to be burdened with the administration of collection 
accounts. Tha government needs the techniques and skills developed 
by the private sector, which have an incentive when standard 
contingent fees are permitted. 

But Hhare are tha accounts? In early 1986, the Office of 
Management and Budget reported that nearly $20 billion in non-tax 
delinquent debts was owed to the 0.8. Of that amount, more than 
$6 billion was more than six years oldl By September 18, 1989, tha 
O.B.M. was estimating the non-tax delinquent debt at $32 billion. 
Where are these accounts and why aren't they being placed promptly 
for collection? Three years ago at a Washington hearing, I heard 
a statement that every day six million dollars' worth of these non- 
tax claims ware going beyond the statute of limitations. It's not 
hard to believe if you saw a report in Tha Washington Post on 
February 21, 1990, indicating the IRS loses $2 billion to $3 
billion each year because of the expiration of a aix-year statute 
of limitations. If there is $32 billion in non-tax Federal 
delinquencies, the O.S. Attorney cannot handle it all! Richard 
Thornburgh, Attorney General of the United states, said in January, 
1990, there were 84,000 civil and criminal cases currently pending 
to collect SZ billion. During the course of my investigation, it 
was mentioned that there were 100,000 foreclosures that ware not 
being processed, mainly for political reasons, since no senator or 
Representative wanted to devote court costs to conducting 
foreclosures in their state or district, particularly when farmers 
were involved. But why can't wa at least file suit on the notes, 
or work out tiny pay programs? Just $100.00 per month from 100,000 
debtors would mean millions. Xt present, all payment arrangements 
must be in writing and approved by the government, through tha 
local 0.8. Attorney. The approval process is time-consuming. No 
principal, interest or court costs may be waived. I suggest that 
billions of dollars in claims may very well be in the files of your 
Federal agencies, hidden from view, since no one has the time to 
devote to processing these claims and since many of the Federal 
agencies feel that if they turn it over to the O.s. Attorney, 
little time will be available for handling. While tha O.s. 
Attorney's office has a very intelligent staff, and the director of 
the program is trying desperately to do a good job, they are mired 
down in volume and "red tape." 

On August 30, 1989 the Department of Education announced they 
"would seek to collect 100,000 defaulted Federally guaranteed 
atudent loans that atate agencies have been unable to recover". 
The 100,000 loans involved about $300 million, officials said. Did 
these claims gat placed promptly? The default rate at 1,040 
schools at over 30 percent in 1987 was obscene. If private 
industry allowed such rates, most major firms would be bankrupt 
ovarnightl Default costs ara expected to soar to $2 billion in 
1990 in tha student loan area.   Because the retail attorney 
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industry ia not organliad, there la no particular group pounding on 
your door, auggesting that a wonderful job could be done if clains 
were just placed promptly. If they were allowed to file lawsuits, 
not forced to check with the U.S. Attorney before making a move, 
not forced to use "generic" letters and pleadings prepared by the 
D.8. Attorney, and permitted to make it worthwhile for a debtor to 
start making payments rather than force litigation (by being 
allowed to negotiate down to the principal amount and, perhaps, 
waive some of the interest or penalties in return for a pay program 
or a prompt reduction of the claim) — then we could make some real 
progress. 

I caution you that the chapter 13 Bankruptcy ia now being used by 
some attorneys as a device to circumvent the law which would have 
prevented the discharge of student loans that matured within five 
years of the filing of the petition. Can't Congress provide us 
with a law to prevent the discharge of Federal loans through the 
Chapter 13 Bankruptcy as they did with Chapter 7 cases? Section 
222 of the Staford Student Loan Default Prevention and Management 
Act of 1989 provides for the establishment of a three-year study on 
the discharge of student loan indebtedness in bankruptcy 
proceedings. I believe creditors* attorneys can tell you the 
results right now — that consumer attorneys will take advantage of 
every loophole they find. When they found so many ways to hurt 
creditors In Chapter 13, filings went up 70 percent since 1985. 

Consider making the laws uniform in the United States relating to 
the garnishment of a paycheck to allow the Federal Qovernment to 
get ten percent of the disposable income of a debtor in all states, 
with garnishments that might run 90 days at a time. I remind you 
that several states do not have normal garnishment laws, and this 
puts the collecting attorney at a severe disadvantage. And, should 
Federal employees remain exempt from wage garnishment for debts 
owed to the goveriuient? Pass HR895 "Fair Garnishment Practices 
Act of 1989". 

Will you allow the facilities of the United states to be available 
for the tracing of debtors? Perhaps even using the facilities of 
the Social Security Administration or Internal Revenue service 
(although I realize that may be prevented by rules and 
regulations). I certainly would not want the legislation to be 
bogged down for years while considering such a thought. 

Speed up the process of placing claims from the Federal agency to 
attorneys. Currently you are paying dearly for a "central intake 
facility", which is receiving $140.00 per file for the processing 
of each claim. If you increase the number of claims, perhaps it 
warrants a contingent fee, as is now charged in the private sector 
when collection agencies process claims to private attorneys. 
Perhaps you must require at least 25 percent of the non-tax 
undisputed claims, which have not made payment in the last 120 
days, be placed by Federal agencies immediately with the private 
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sector. If you will esanlna the records of the credit aar4 
industry to see bow the age of an account relates to the 
collectability, you would be placing matters at the 120-day level. 

I suggest that you confom to collection industry standards by 
allowing the attorneys to collect the funds in their own offices 
and have them reait the funds to the Federal Qovarnoent after 
deducting the authorised fee, rather than current procedures of 
transmitting checks to the Treasury, waiting for payment of fee, 
and delays. Use bonded attorneys to avoid improper withholding of 
funds, 

Summarizing: 

1. Haka this truly a "pilot" project. 

2. Place claims promptly and not make them "aaoond 
placenanta". 

3. Allow the attorneys in the collection industry to use the 
skills they have developed through the years. 

Whan I entered the practice of law in 1954 in the collection 
industry, I began handling collections and bankruptcy items for 
creditors. Both of these areas were not fashionable, and the large 
"silk stocking" firms did not want to touch a collection or a 
bankruptcy matter. That situation has changed dramatically in the 
last few years, and there is hardly a major law firm in this 
country today that does not have a bankruptcy department, since 
they find there are some great fees to be earned in the bankruptcy 
area. 

If the private sector would be permitted to really collect 
delinquent accounts for the Federal Government promptly, they would 
develop more efficient methods to make substantial fees on a 
contingent basis, and you would see major firms entering the arena. 
The private sector, if given a fair chance, could do wonders for 
you I 

The Key to collecting the seriously delinquent account is the 
lawsuit--not just letters or phone calls. Don't lose sight of what 
Senator D'Kmoto said in October, 1986, "This legislation makes 
available to the aovernment the services of attorneys who have 
demonstrated competency, experience and reliability in the handling 
of collection accounts." 
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VALUE OF PAST DUE ACCOUNTS 

Every credit grantor kntwn that the longer he waits before attempting to collect, the less likely 
it is thai tlie debt will be paid. The reasons include these (actors: 

1. Job loss. 
2. Meriul problems. 
3. Skips. 
4. Illness. 
5. Other creditoa acting faster. 
6. Bankruptcy. 
7. Accidents. 

Vet. some credit grantors still send out three or four or even more statements and letters 
before starting more direct arxl aggressive collection efforts. While they are doing this, their 
accounts rapidly become incraasingly urKollectable, and drop in value just as fast as the line 
on the chart. 

S1.00 

.80    •' 

.60   -. 

.40    -• 

.20     -. 

0 
Currant 3 

months 
12 15 18 

Estimated rate at which uncollected past due accounts lose their velue. 

SOURCE:     AMERICAN  COLLECTORS ASSOCIATION,   INC. 
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SOURCE: DEPARTMENT OF JUSTICE 

DEPARTMENT OF JUSTICE 

CENTRAL INTAKE FACILITV 

FY 90 STATISTICS thru 3/06/90 

U.S. ATTORNEY'S OFFICES 

Q£SI£    REFERRED VAUJE   $ CTIir.BCTRl? 

NEW DEBTS        543     $ 22,058,245 

CASES CLOSED     185 $ 5,061,363 

NET COLLECTIONS S 6,364,39a 

Pending at 
3/06/90:   5,254 cases with current balance of $114,800,495. 

PRIVATE COUNSEL FIRMS 

QEfiXS    REFERRED VALUE   S COLLECTED    S NOT COLLECTED 

NEW DEBTS 617     S 3,667,207 

CASES CLOSED      30 $   110,633 

NET COLLECTIONS $   495,926 

Pending at 
3/06/90:   4,350 cases with current balance of $21,374,023. 

Private counsel contingency fees in FY 90 - $ 104,417 (21.08%). 

Disbursements paid private counsel in FY90 >> $ 8,606. 

USAO/PC COMBINED 

C£fiXS        REFERREP VALVE      S COLLECTED        ? MOT CPbUCTEP 

HEW DEBTS       1,160    $ 25,725,452 

CASES CLOSED      215 $ 5,171,996 

NET COLLECTIONS $ 6,860,324 

Pending at 
3/06/90:   9,604 cases with current balance of $136,174,518. 



76 

SOURCE: DEPARTMENT OF JUSTICE 

ciffy89.90stats 

CIP 
Recalvad: 

rXKM lUl 

9,270  backlog debts   froB USAOs 
1.434  new debts  from agencies 

10,704 

$   103,335,588 
43.854.159 

S   147,189,747 

CIF 
Referred 

CIF pro- 
cessed 

7,057 debts to USAOs for S 132,923,356 
3.648 debts to private counsel for   14.266.391 

10,704 $ 147,189,747 

11,539 payments i  deposited net 
total of cash in Treasury $  13,725,679 

Pilot USAOs collected 
Pilot private counsel collected 

S 15,791,035 
S 174.445 
$  15,965,480 

OoJ paid private counsel contingency fees of $ 49,140 (28.17%). 

CIF 
Received 

CIF 
Referred 

FISCAL 1990 THRD 2/28/90 

1,160 new debts from agencies for  $  25,725,452 

543 new debts to USAOs worth    $  22,058,245 
617 new debts to pvt. counsel    S   3.667.207 

1,160 $  25,725,452 

Pilot USAOs collected (10/1/89 - 2/28/90)       $   6,181,114 
Private counsel collected (10/1/89 - 2/28/90)   $     451.747 

$   6,632,861 

DoJ paid private counsel contingency fees of $ 104,417 on their 
collections of S 451,747, for an average of 23.lit. 
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SOURCE: DEPARTMENT OF JUSTICE 

PRIVATE COUNSEL STATISTICS 

FY 90 FEES 
DEBTS REFERRED AS OF 4/4/90 PAID AS OF 
SEW BACKIflS TfiliL 3/31/90 

E.D. MICHIGAN 
FIRM   1 84 113 197 $        5,342 
FIRM  2 86 114 200 3,502 
FIRM  3 91 lev IM 9,867 
FIRM   4 _fi5 IW 1-** 6.696 
TOTALS 326 443 769 $      25,407 

E.D.   NEW YORK 
FIRM   1 42 149 187 S        3,535 
FIRM   2 41 141 Ua 2,669 
FIRM   3 40 14a lOa 3,179 
FIRM   4 _41 J4a iBft    • 11.673 
TOTALS 166 571 737 S     21,056 

S.D.   TEXAS 
FIRM 1 135 398 433 $   4,209 
FIRM 2 134 301 4»S 5,919 
FIRM 3 136 294 430 6,542 
FIRM 4 1?% 301 i32. 9.921 
TOTALS S36 1,194 1,730 26,591 

S.D. FLORIDA 
FIRM 1 64 194 258 $   8,821 
FIRM 2 64 191 2S5 5,780 
FIRM 3 _41 193 254 18.247 
TOTALS 189 578 767 32,848 

CD. CALIF. 
FIRM 1 107 aaa ^ao $   i7,2S6 
FIRM 2 110 aaa saa 11,335 
FIRM 3 laa 23i llfi 8.ISO 
TOTALS 32S 693 1,018 36,741 

GRAND 
TOTALS 1,542 3,479 5,021 S 142,643 



n 
Mr. SMITH of Texas. I reluctantly not only have to go, but I reluc- 

tantly yield the Chair to my colleague from Kansas. 
[Laughter.] 
Mr. GLICKMAN [presiding]. Have all the gentlemen on the Repub- 

lican side had a chance to ask questions yet? 
Mr. DOUGLAS. No, I have not. 
Mr. GLICKMAN. Mr. Douglas. 
Mr. DOUGLAS. Thank you, Mr. Kramer. 
One of the areas I am concerned with came out of a hearing we 

had in Government Operations about a month ago and that con- 
cerns the whole trust resolution, OTC, FDIC, S&L mess. I will just 
think of as many acronyms as I can there. But the bottom line was 
Justice said that the reason we are not collecting billions of dollars 
from these various folks who are getting convicted and ordered to 
pay restitution is that you cannot get blood from a stone. I agreed 
with that, but I said some of those folks are rats and you can get 
blood from a rat. 

What I am curious is, to what extent would we be better off turn- 
ing the whole restitution and collection issue for the savings and 
loan disaster over to the bar on a contingency basis, to let them see 
if it is the Cayman Islands or wherever the stuff has been hidden, 
for those who hid it—some just blew it—but for those who hid it, 
would that not be a better way to go, than having the Justice De- 
partment just kind of saying, well, there is not much we can do? 

Mr. KRAMER. I agree that it should be in the hands of the profes- 
sional collector. If the Justice Department can assign enough 
people who are willing to work as collection attorneys, then maybe 
that would be the answer, but I do not think that is the best use of 
their time. 

Mr. DOUGLAS. I agree. 
Mr. KRAMER. The private sector in the collection industry is used 

to working on a contingent fee basis and I believe that if you do 
not burden them with too many problems insofar as compliance 
with the—I could have done in 4 pages what it took the Justice De- 
partment 111 pages. It is because they had to follow certain 
procedures. 

You have a whole collection industry out there just waiting to 
handle matters and they could handle this well for you, if they 
were not strapped by a lot of the red tape that governmental agen- 
cies create today. 

Mr. DOUGLAS. NOW, you are not asking for exemptions from debt 
collection acts or anything like that? You are not talking about 
statutory requirements about harassing at work and that kind of 
thing, you are not asking for exemptions from that? 

Mr. KRAMER. NO, sir. We are bound by the Fair Debt Collection 
Practices Act. 

Mr. DOUGLAS. All right. So, what you are saying is you can live 
with that act, all you want to do is not live with government red 
tape, but do it within the law, but on your time, on your watch and 
your methods? 

Mr. KRAMER. I believe we should have the ability to do some ne- 
gotiating with people, the ability to work pay programs, not be 
hamstrung by the Government saying you cannot write a letter 
without our permission.  Right now,  although  we  have a pilot 
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project, everything that is done goes through the U.S. attorneys 
office. There is very little leeway an attorney has in collecting 
these accounts. In collection, we have to make it worthwhile for 
the debtor to cooperate. If we have not got a place of employment, 
we have to be able to bargain a little bit with them. I am not talk- 
ing about bargaining virith the principal, I am talking about with 
the added charges that are on their interest and p)enalties, give us 
permission to do some bargaining. 

With an average retail claim, we are handling a matter for 2 
years. With an average commercial claim against a firm, it is for 6 
months. That is why the figures you are seeing on the pilot project 
are not accurate, in the sense that you are not seeing the true re- 
sults of what the private sector can do even with the junk items, 
because we have only been in it for a few months, even though the 
law was passed 3 years ago. You are going to see a lot more collect- 
ed, because it takes time when you work with the consumer. 

Mr. DOUGLAS. Let me ask you one last question. If we did privat- 
ize it and just, in effect, said Justice has enough to do with pros- 
ecuting bank fraud, druggies and everything else, let them deal 
with that, and when it comes to civil debt collection, we will just 
privatize that, how much do you think a year you and your indus- 
try could bring in to the Government, compared to I guess it was 
$600 million or something—I have forgotten what the number was 
Thornburgh said they brought in last year in total, $646 million for 
fiscal 1989 was the total Justice Department collection—what do 
you think you could collect? 

Mr. KRAMER. Depending upon the amount, I would say that prob- 
ably at least 17 percent of the older debt. If you are giving us stuff 
more fresh, then obviously those figures go up greatly. 

Mr. DOUGLAS. Everything. In other words, we just say Justice no 
longer collects money, we privatize that, you are in the prosecution 
business, you deal with the criminals and, because this is civil, we 
are just going to privatize it and farm it out to the attorneys on a 
percentage basis, do you have any guesstimate of what you would 
be talking about, instead of $600 million, what would it be? 

Mr. KRAMER. Well, I do not know what the placement amount is 
and that is the key. 

Mr. DOUGLAS. All right. 
Mr. KRAMER. But if you took the placement of claims under 

$25,000 against individuals, you are probably going to end up with 
about a 35-percent recovery. 

Mr. DOUGLAS. Well, if you get a chance after you leave here, to 
the extent there are numbers floating around in all the paper that 
has been passed our way, I would appreciate it, if you do not mind, 
Mr. Chairman, if he could supplement the record with a letter re- 
sponse of what you think your industry could produce over and 
above that $646 million. 

Mr. KRAMER. Again, the figures in my proposed testimony which 
is in front of you go all the way up to $32 billion. I do not think 
anybody that has testified today, even from the Justice Depart- 
ment, really has a handle on what those figures are. The Depart- 
ment of Education indicated you are going to have $2 billion in 
1990 in the student loan area, $2 billion of delinquency. I think if 
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that is turned over promptly, you could have 35 to 50 percent re- 
covery, but if it goes beyond 120 days, it is anybody's guess. 

Mr. DOUGLAS. All right. Thank you, Mr. Chairman. 
Mr. GLICKMAN. Mr. Campbell. 
Mr. CAMPBELL. Thank you, Mr. Chairman. 
I must appreciate your testimony, Mr. Kramer. 
Mr. KRAMER. Thank you. 
Mr. CAMPBELL. We seem to agree on a lot of things. I have one or 

two questions. You heard our colloquy with the previous panel and 
in that the representatives of Agriculture and Education made 
what seemed to be a claim of something like this: We know the 
credit worthiness of the types of claims we deal with and certainly 
we do in the securities area, so let us have a little bit more discre- 
tion to work those out and what we decide, we in the agencies like 
Agriculture and Education, when we decide that they are not col- 
lectable efficiently by our own means, then we, Agriculture and 
Education, ought to be allowed to sell them to a collection agency. 
That, at the risk of being unfair, is I think a paraphrase of what 
they were saying. 

That strikes me as sensible. What the present system does, 
though, is it counts them at $20,000 and for anj^hing more than 
that requires them to go to the Department of Justice if they are 
going to go collect, and you have a whole new cadre of attorneys 
who do not know anything about the case, do not know anj^hing in 
particular. They know it is for Education or for Agriculture or the 
collateral involved. 

So the divining line I would offer you is that we privatize this, as 
my colleague from New Hampshire suggests, but at the stage 
where the agency has decided that they cannot—I mean by the 
agency, the creditor agency like Agriculture, not the Department 
of Justice—that we privatize at that stage, when they decide they 
have not the means to refer them. Now, that would be my cut on 
the testimony I have heard this morning. I wonder what your re- 
sponse to that division of labor would be? 

Mr. KRAMER. I have no quarrel with that at all. 
Mr. CAMPBELL. DO you think that there is a role to be played by 

collection agencies even sooner in an Agriculture or Education pro- 
gram, or would you grant that they have a certain amount of ex- 
pertise in which ones are collectable quickly? 

Mr. KRAMER. I think, in the first place, collection agencies have 
to be given an incentive to work on it. When an agency bids 4 per- 
cent for the handling of items, you can imeigine what they are 
going to do for 4 percent, and you had competitive bidding that ran 
from 4 percent to 29 percent. They have to be given an incentive. 

In the second place, they do not have the right to sue or turn it 
over to an attorney, so their progress is very limited. I think most 
of the agencies handling this previously probably have not made 
money, if at all, in this program. I do not know how interested 
agencies will be. There are certain types of agencies that would be 
very interested in your claims under $500, and you may have 
50,000 of those that have never even received a letter, so that is an 
area you may want to consider. 

The agencies have a great value. There are some fine agencies 
who could handle it, but they need the ability to work with attor- 
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neys when they cannot handle it. They cannot threaten suit, be- 
cause they cannot follow through with it. 

Mr. CAMPBELL. One last question. I appreciate the chairman's pa- 
tience with me. Selling debt versus farming out of debt is a distinc- 
tion of great importance here. I will tell you what I prefer and 
then I want to ask you, Mr. Kramer, what the real world is. 

I prefer to get this whole business out of the departments entire- 
ly, get as many dollars to the U.S. Treasury as possible, as quickly 
as possible, and let somebody else go collect. I am half suspicious 
that nobody would bid on selling debt, that most of the activity 
that with which you are familiar, and you can inform us about, is 
taking a percentage on whatever is collected as a contingency, but 
I thought I would ask anj^way. Is there a market out there just to 
sell the debt outright? 

Mr. KRAMER. There certainly is a market, but that market is re- 
markably small, compared to what you could get through other 
sources. If you will check with the credit card companies and see 
what they are selling credit card debt, new credit card debt is going 
for like 11 cents on the dollar. Old credit card debt is going like 3.5 
cents on the dollar. Right now, the debt by the time it gets out oi" 
Federal Government agencies is all old debt, so you are going to 
get a very low bid, if there is enough money in the private sector to 
buy all those accounts. 

Mr. CAMPBELL. Thank you very much, Mr. Chairman. 
Mr. GUCKMAN. I do not really have any questions. It is kind of 

ironic that I am sitting here, because I was the author of the bill 
which passed the House which provided the pilot programs. I was 
Mr. Franks' predecessor in this position. 

I remember a couple of things we went through during that bill. 
One is that there were some scandals involving debt collection and 
private attorneys, primarily in New York City, and we were very 
careful about drafting the legislation so as to not get the Govern- 
ment involved in any preferential arrangements with attorneys. 
We are still concerned about that, so we drafted the bill to prevent 
that from happening. It looks as if the Department of Justice has 
taken seriously that concern and others so related. They have 
dragged their heels really on doing anything in this area and that 
concerns me. 

Mr. Campbell, your use of the term "farming out" brought to 
mind a policy concern. In some areas Congress has exhibited an 
intent not to have its debts collected at all, as a matter of policy, 
and one of the areas is agricultural loans, where we have put mor- 
atoria on collection. One of the public policy issues here is that if 
we are rather indiscriminate in having debts collected through pri- 
vate sources, then the Government loses its policy control over 
what debts it does and does not want to pursue zealously. That is 
just a practical aspect of this that we deal with all the time. 

Mr. KRAMER. One of the things I deal with in my proposed testi- 
mony is the fact that if you do not want to foreclose on 100,000 
farmers, I understand that, but at least let us press them for some 
payments. 

Mr. GLICKMAN. Surely. 
Mr. KRAMER. One thing is a moratorium, I do not know, maybe 

they are pressing them, but at least do not make a moratorium on 
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their paying on a note secured by a mortgage or a security agree- 
ment on a piece of property. You could still collect on the note. 

Mr. GLICKMAN. Well, I guess what I am saying is if we choose not 
to do that, we ought to write into a statute that you shall not use 
this law to collect farm debts, period, and we could not do that. 
That is just a matter of public policy that Congress would have to 
decide. 

I am intrigued with Mr. Douglas' point, however, that when I go 
home, the one question people ask me is, "Where is the money?" 
The money they are talking about is the money that has disap- 
peared in the savings and loan situation. It is very hard to give 
people an articulate explanation of where did it go, did it evapo- 
rate? Is it in some yacht? Some fraud scheme somewhere? So, I am 
kind of intrigued by the idea of letting this debt collection process 
work to collect on mismanagement in the savings and loan 
industry. 

I want to see these pilot projects work. I have thought that they 
have been set up in districts which are not necessarily indicative of 
the population as a whole. They have almost decided to have their 
pilot projects in districts that would be almost impossible to get a 
program working well. 

Mr. KRAMER. When the first five'pilot districts were selected, I 
called the Justice Department and said why did you pick them, be- 
cause Florida, Texas, and California are traditionally extremely 
hard to collect in—their laws are not very favorable for collec- 
tion—and the other two areas, Brooklyn and Detroit were also 
tough areas. And the answer was, well, we picked the areas that it 
is toughest for the U.S. attorney to collect in. I said what kind of a 
pilot is that? You picked all tough areas. Why don't you see how 
the pilot will work in an easier area? So you are right, they are 
using it to try and figure out how to collect in the tough areas. 

Mr. GLICKMAN. I think there was institutional reluctance on the 
part of the Department of Justice to see this program work. I think 
that is basically what we have. 

Mr. KRAMER. And again  
Mr. GLICKMAN. I hope we are able to extend this and then per- 

haps look at some of the other ideas. I would finally mention that 
we have a bill going through this committee, an alternative dispute 
resolution, which has as its goal the encouragement of settlements 
without having to go to court in certain circumstances on a volun- 
tary basis. We note that in one of these bill reforms there is some 
mention of a higher amount the Attorney General is permitted in 
terms of settlement without having to take a case to court and this 
kind of thing, which is another concept. 

We appreciate very much your testimony. 
Mr. DOUGLAS. Mr. Chairman, one thing that amazes me, and I 

read it and I missed hearing it live, is that the Justice Department 
attorneys do not even want to do this stuff, so the irony is they are 
trying to hold onto something they all hate doing anyway, and that 
has always been one of the great  

Mr. GucKMAN. In my judicial district, which is an easier collec- 
tion district, I find that there is a fairly active collection effort on 
the part of the Justice Department attorneys. It depends, I guess. 
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on where you are from and we are an honest area, we have less 
crime. 

Mr. DOUGLAS. YOU have to do something. 
[Laughter.] 
Mr. DOUGLAS. OK. We thank you very much and I assume that is 

the last witness today. We appreciate your testimony. 
Mr. KRAMER. Thank you. 
Mr. GLICKMAN. The hearing is adjourned. 
[Whereupon, at 11:45 a.m., the subcommittee adjourned, to 

reconvene subject to the call of the Chair.] 
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